Reprinted from:

STUDIES IN ROMAN LAW

IN MEMORY OF

A. ARTHUR SCHILLER

EDITED BY

ROGER S. BAGNALL ano WILLIAM V. HARRIS

. with contributions by

PETER STEIN ¢ ROGER S. BAGNALL ¢ LIONELL CASSON
GIULIANO CRIFO ¢ DAVID DAUBE ¢ CHARLES DONAHUE k.
BRUCE W. FRIER ¢ WILLIAM V. HARRIS ¢ TONY HONORE
RANON KATZOFF ¢ NAPHTALI LEWIS ¢« THEO MAYER-MALY

'~ SARAH B. POMEROY ¢ HANS JULIUS WOLFF

LEIDEN
E. J. BRILL
1986




TWO BYZANTINE LEGAL PAPYRI IN A PRIVATE
COLLECTION

ROGER S. BAGNALL
(Columbia University)

The two papyri published here are part of the collection of a private
collector in the New York area. They were acquired by him from a dealer
in whose family they were said to have been kept since before the second
World War in France. Though both are fragmentary, they both have
something of interest for the subject of testamentary disposition in Late
Roman Egypt.'

1. wall

The majority of this text is lost, but the scarcity of Byzantine wills (see
below) makes the publication of even the remainder worthwhile. The text
is written across the fibers, in the manner described as a rotulus or
‘transversa charta.”? Turner points out? that at least some wills were
written in this fashion: from our period he adduces P. Lond. 1 77
(= M. Chr. 319), to which he returns in detail (pp. 47 ff.). He suggests
that original wills were normally written in this fashion; wills written
parallel to the fibers would thus be copies.

Our papyrus is about 14 cm. wide as preserved. Since rotuli are as
wide as a normal roll of papyrus is high, or about 30-33 cm., it can be
seen that we have the right half of the text. The surviving papyrus Is
about 41 cm. long; there are kolleseis at 12 and 30 cm. from the top, with
a width of kollema of 18 cm. Lines 15 to 34 are occupied by the subscrip-
tions, all in unpracticed hands, of the testator, the scribe, and the
witnesses. How much preceded line 1 I cannot judge, but none of the
normal introductory phrases remains, and quite possibly half or more of
the papyrus is lacking.

Wills of the period from 300 to 700 are notably scarce. In the standard
list of wills by O. Montevecchi (degyptus 15 (1935) 68-72) we find 19 of
the total of 119 listed, and her supplement in La papirologia (Torino 1973)
208 adds three Byzantine out of 18 total. (The 1969 supplementary list by

! For the sake of completeness, I may mention that the same collection contains a third
fragmentary papyrus, from which I can extract no useful text.

2 . G. Turner, The Terms Recto and Verso, Actes XV Congr. Fap. 1 (Bruxelles 1978)
27-53.

3 Ibid., 43-44.
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P. J. Sijpesteijn in P. Wise. T 13, introd., included 22 in all, with
somewhat different inclusions and exclusions.) Even the meager figures
are too high, however, for five of Montevecchi’s citations are Coptic,
with Greek only in subscription or date (SB 14319, 5589-5592). However
intrinsically interesting, these documents are not useful comparative
material for a ‘Roman’ will in Greek. Moreover, the last two items on the
list (PER 1562* and P. Monac. ined.) are unpublished. And

- P. Cair. Masp. 111 67152 is only a copy of 67151.

On the other hand, Montevecchi omitted P. Oxy. XX 2283 and
P. Ness. 115, and P. Col. VII 188 has been published since she wrote.
The net harvest is thus 17 of a total of 132. Considering the bulk of
published papyri of the fourth through seventh century, this figure is not
impressive.®

In a brief but suggestive article, Mario Amelotti has called attention to
the small numbers of wills in this period and the comparatively greater
role played by ‘paratestamentary’ documents like donatio inter vivos or mor-
t1s causa.® He regards the institution of the will as being ‘‘in piena crisi.”’
He traces this crisis to a search for certainty in legal acts which he regards
as characteristic of ‘‘epoche turbate e declinanti,”” and which takes the
form of preference for acts of immediate validity and immutable acts.

The facts to which Amelotti drew attention, in particular the small
number of wills, are indisputable. But his characterization of the period
as troubled and declining seems to me subjective (if hardly original) and
of highly dubious applicability to a country so generally prosperous and
free from outside disturbance as Egypt in the period before the Persian
and then Arab invasions of the seventh century (and even these, after all,
did not unhinge much of the normal life of the country). Whatever the
explanation, it must be more interesting, though perhaps less cosmic
than that.

Amelotti notes that on the whole the surviving wills, all of a notarial
form, only rarely have ‘‘attenuazioni formali,”” however much their for-
mal elements are ‘mere’ formalities. We have too little of the provisions
of the will published here to judge that side of it in general, but it is clear
enough that there are only four witnesses (see the notes to those lines), in-
stead of the legally required seven. Of the 17 wills published or described,
starting with the first seven-witness will (. Col. VII 188, cf. lines
26-31n.), 5 (P. Oxy. VI 990, SB'V 8265, P. Athen. 31, P. Ness. 115, and
P. Grenf. 1 62) are too fragmentary to yield the number of witnesses; 4

* The piece has not been able to be traced; cf. Festschrift zum 100-jahrigen Bestehen der
Papyrussammlung der Oesterreichischen Nationalbibliothek (Wien 1938) 79.

® For that matter, five of the 17 are not fully published.

& RIDA 3 ser. 16 (1969) 211-14.
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(P. Lond. V 1894, P. Oxy. XX 2283, P. Lond. 111 1040 and III 1308) were
described without giving the needed information, and 7 (P. Col. VII 188,
SPP1, p. 6, P. Michael. 53, P. Oxy. XV1 1901, P. Cair. Masp. 111 67312,
II 67151 and III 67324) are seven-witness wills.” Only M.Chr. 319 has
five witnesses (it is complete at the foot). Now the present papyrus joins it
as an example of fewer than the legal number.

There is one other legal point of some possible interest. The editor of
SB V 82658 pointed out that it offered a case of instituting heirs each for
particular assets rather than as heirs of the entire estate in common. Such
a practice was not valid in classical law, but in the fourth-century Egyp-
tian countryside it seems to have been acceptable. Amelotti argues that
the practice is really just an old Graeco-Egyptian custom in new clothes.?
At all events, two of the later wills (sixth century) also institute multiple
heirs with defined objects of inheritance (P. Oxy. XVI 1901, P. Caur.
Masp. 111 67312); in P. Cair. Masp. 1167151, however, the distinction be-
tween undivided shares for the heirs and specific legacies to others is
clear. In general, I have the impression that the distinction between heirs
and legatees was vague In most notaries’ and testators’ minds in this
period. In our papyrus, we apparently have a series of commands that all
of the testator’s goods of one type are to go to particular heirs; the
fragmentary condition of the text makes it difficult to say much more.

There are no indications of provenance preserved. The nomenclature
(particularly Pinoution) seems Upper Egyptian, insofar as it is distine-
tive. Since most of the known papyri from this period which are Upper
Egyptian come from the Hermopolite or from Aphrodito, these seem the
most likely possibilities, and Pinoution is particularly Hermopolitan. But
that is a slender thread on which to hang a provenance.

VI-VIIp
+ 27 1.0.-1--[---1--[ - <]y mopovst[a]v
6y edhafeatd-
[Ty + 23 v]idv Eteqdvov xod [aGhov viov oguov-
Biov '
[ + 27 ] vidg DoBdupwvog povdl(wv?):

xehebw el Tt Exw

7 The actual subscriptions are lost in SPP L, p. 6; 3 are lost in P. Cair. Masp. 111 67324;
and P. Cair. Masp. Y1 67151 was never signed. All three say that they are seven-witness
wills. The editors of P. Oxy. XVI 1901 say that there are six witnesses, but there are ac-
tually seven.

s Published by L. Cohen in TAPA 68 (1937) 343-56. The date is 335, cf. R. S. Bagnall
and K. A. Worp, Chronological Systems of Byzantine Egypt (Zutphen 1978) 110 s.a. 335. The
text is reprinted by M. Amelotti in I/ testamento romano I (Firenze 1966) 280-81 no. 19.

9 Amelotti (supra, n.8) 70.




4 + 24 xai] ABpadp of xAnpovdpot pov el T Exw
[ + 27 ] ¢eyasthpov xod el T Exe eldéorpua
[ + 36 ] mxpéxer tot.....
[ + 23 ] xal "ABpady viote wou xal xAnpovépol
8 | + 27 ]. ¥xw o 0 Tolg" xai el T Exew xpdotvov
[ £ 27 1. ofpeslo]v futole | OG0 1 <
{vd (1xtiovoc)
+ 18 viot IMapov]Biov xad "HAing wovdl(ovtog)
xal "ARpaoyiov
[ + 25 xa]i EnepwnBels dpoAbynao.
12 | + 27 Jepyiag Tiic xdung xal mepl Y
[ + 27 ].0¢ d>g 6 vibg pov "ARpady dBero( )
[ + 27 ].p¢.0uotv of ddeAgol ExacToy
[ + 18 xvplo 7y dto]ffxn xal BeBaiar, xal
émep (wtnlelg) ook (bynon) xal dméiuoa.
16 [(2 H.) Name title J¢ vidg TTooS &n-
[ +9  mévt]a T éyyeypopu-
[néve év tif Stxd]fxy 6¢ mpdxLTE.
[ ] povéov Eypa-
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20 [ Omip adTob Ypdppata ui) i06-
[vo¢ £10 |/ (3 H.) P Anw\idg
[(e.g.) drdixovog Tiig xa]Bohixiic €xxhn-
[olog vidg +5 ].wvog [n] paptupd

24 [t} Sy, (4 H) P ].moug vidg Audi-
[wou +9 Jvo¢ paptup® T
[Buabfixn D)oBpwy Srteqpd-
[voo +6 popltned tfj diabi-

28 [xn  + 10  x]aBohueiic éxxAnaioag
fulog  +7  pajetupd T dwdhxy
[ +8 £ Iwlovtiwy povétog
[uidg  +9  Jveg dEwbic

32 [Eypada Smip t@d]y papTipOY G-
[Yeoppdtwy yeyov]dtwy xal mop-

[6vToov ]
2 v]tov, viov pap. 3, 13, 16, 24 viog pap. 5 aldéoipa? 6 exw, W €x COrT. 7 viot ‘
pap. 10 "HX e 11 Oporéynon 15 ook (6ynox) 18 g, mpbxettat; TPOXITE '
pap. 19 povélwv 20 eido-, tSo- pap. 22 xofoAixng pap. 23 .wvog, 0 ex

3 24 .inoug, Aidn- pap.; Awv- 26 Xtepo-, & €X COIT. 27 popltopd; iaby- pap., 7
ex 6 30 povdwv 31 &rbeic 32 paptipwv 33 yeyovétwv; xai pap.
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The persons mentioned in the body of the text are mostly represented
by one of their names. We find the following:

NN son of Stephanos (2)

Paulos son of Pamouthios (2, 10?)

NN son of Phoibammon, the monk (3)

NN and Abraham my heirs and sons (4, 7, 13)

Elias the monk (10)

It is possible that Elias, who is named immediately before Abraham in
line 10, is the other son of the testator. We do not know whether all of
these people mentioned are heirs or legatees; none of them can be iden-
tified with any of the witnesses’ names preserved at the foot.

5 eidéaog is unknown to me; it may be a misspelling of aidéoiprog,
which I cannot read. The latter, meaning “‘reverend’’ or ‘‘sanctified”’, is
often used in the Byzantine papyri to refer to people (clergy, in general);
perhaps in this case it refers to religious articles of some sort. The testator
seems to me likely to have been a cleric of some sort, though that cannot
be proven.

12-15 These lines contain the summary of the will, with a repetition of
the validity clause; they are written in the same hand as what precedes. |
cannot identify the verb in 14 with confidence; x]apéfovay would be dif-
ficult, as the first letter looks more like epsilon, the fourth (corrected?)
like iota.

15 The addition of xal dnélvsa is found also in P. Lond. 177.71 (alone
of the surviving wills, so far as I am aware). It is common at the end of
notarial contracts.

16-18 Apparently these lines are the testator’s ‘‘signature’’. dn- may
begin A&, a form of which occurs in P. Lond. 1 77.71 in the testator’s
closing declarations, but I cannot see how to restore the remainder of line
17 if so. Assumption of a possible spelling error would give dnebéuny for
Otebéuny, the expected verb, and give a 10-letter (or 11, &navra) restora-
tion.

19-21 The signature of the man writing the subscription for the testator
is still in the same hand as lines 16-18. What occupied the remainder of
the lacuna in line 21, I do not know, but I take it that the double stroke
ends this subscription.

21-24 Apollos is the first witness.

24-26 ].ieous son of Didymos is the second witness. It seems very likely
that the name is IlioSg. T do not know why (apparently) a grandfather’s
name is given here (Podupuw]voc would fit well); perhaps the man was
young and had no title to give; the next witness may have given a third
name as well. An occupation or title ending in -vog may be possible, but
word-order weighs against it.
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25-28 Phoibamon son of Stephanos is the third witness. He may have
given a title or occupation in line 27, or perhaps his grandfather’s (short)
name (cf. 24-26n.).

28-30 The fourth witness must have had a very short name plus title
(like "Iodx Sidxovog), giving his patronymic after the title, like Apollos in
lines 21-24. What stood in line 30 I do not know; perhaps ¢¢ mpéxite?

30-34 The length of the missing patronymic again makes one think of
Phoibammon. The form paptupov seems to exclude any possibility that
Pinoution is a witness himself. I am not sure that the hand is the same as
that which wrote for the last three witnesses, but the difference in ap-
pearance does seem to be more one of pen than of hand.

2. Deed of Gift

This papyrus, which measures 13.6 x 15.8 cm., is written in the up-
per half of the sheet across the fibers. There is no preserved kollesis, but
the foot of the piece may have been on one. Only the right half (or part, at
any rate) of the document is preserved, and there is some loss (probably
slight) at the right. The top is complete. The damage makes the exact
course of this very brief text uncertain, but it apparently begins with an
address from one resident of the village of Apollon of the Upper
Kynopolite Nome to another, the second being attached to the monastery
in that place. The writer speaks in the first person, ‘I am his mother.”” It
is hard to see to whom she is referring if not the second person
mentioned. The key point is the use of the verb droyapifopat in line 5.
There are not many examples of this term in the papyri; the late ones
mostly include the right to dmoyapifesbor among the privileges conferred
on a purchaser of property. A couple of documents from the Roman
period (P. Fam. Tebt. 21.19, 31, CPR 1 141.6) use the term of gifts to
daughters, and it seems clear enough that the word means to alienate
property by gift.

P. Monac. 1 8.29 (etc.) provides useful evidence. It is a seven-witness
donatio mortis causa by a woman; the term dmoydptopa is used to refer to
this legal act, and the verb used (e.g. line 10) is 8eSwxévar, just as dodva is
used here in line 4. It seems likely enough that the present document is
also an example of donatio mortis causa, but the brevity of the text makes it
unclear whether this is the actual legal act or only a memorandum of it.

Vip
].x0v &mo xdung *AndAhwvog t0b dvew Kuvwr[oditou’

] éyd elut § puthp adtob et g
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4 Jehevfopor yehebopon dodva[t] mapa. |
Jol. .oopan] “dmo yopilopar 7tpOg LevamorA|
] &pyvp.-.--- dmoyapilopat
3 4 wnthe; U pap. 4 yelevopat, Y €x € 5 *amo yapilopat, o ex au (Back blank)

1 The village Apollon of the Upper Kynopolite Nome is not securely
attested elsewhere, cf. Calderini-Daris, Dizionario geografico 1.2 173. There
is a place *AméMhovo(c) in WO 1093, where the editor supplies moAewg;
similarly in WO 1121. One could argue that village should be understood
instead, or that they refer to the same place; but our evidence is too scan-
ty to allow any conclusions. The most recent treatment in detail of the
problem of the Kynopolite Nomes is R.A. Coles’ note ad P. Oxy. XLVII
3345.50, which is decisive in favor of the view that the Upper/Lower
distinction is one between a nome in the Delta and that between the
Oxyrhynchite and Hermopolite Nomes; XLIX 3477.5 has since provid-
ed some further evidence on the subject. The view of Daris, Diz. geogr. III
(1980) 165 that the distinction refers simply to two parts of the same
nome is to be rejected.

4 T do not know what the beginning of the line can mean. After that,
presumably read xeAetopat. I have not found a good parallel for this mid-
dle usage.




