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The foundation of Yeshivat Elon Moreh at
Kaddum is historically linked with the renewal
of Jewish settiement in the heart of 171w
21 1'5wn naan

The struggle of Gush Emunim settlers for
the return of Jewish [ife to its historic terri-
tories was naturally accompanied by Rabbis
and oyt n from Yeshivat Mercaz Harav,
with the full support of 717 71 3y a7n
the son of the first Chief Rabbi of lsrael —
PP 1A pYT 0mnaK Ao

The Elan Moreh Yeshiva strives to bring up
oman vrabn whose learning and way of
thinking will help Swwr oy to strengthen its
standing in the Land of Israel, and carry out
its rofe to bepvias e

[ DRI IR MR TR naneanand
our adress: yeshival Elon More'h doar Kdoomim Israel
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will be held within the framework of the celebrations of the

30th Anniversary of The State of Israel

Jerusalem: December 26, 1978 - December 31, 1578
Tel-Aviv: January 1, 1979 -January 2, 1979

on "New Dimensions and Comparative Aspects of Ordre Pubilic”

Keynote address will be delivered by The Right Honourable Lord Salmon, Lord of Appeal in
Ordinary of Great Britain. The Congress will be followed by @ Post Congress Law Seminar
on “"Comparative Aspects of Criminal and Corporate Law Reform” to be held at the
Tel-Aviv University on 1-2 January, 1979

For tentative programme see back page
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WHAT ARE ISRAEL'S TRUE BOUNDARIES?®

by

Jacob Frankel, L1.M., Haifa, fsrael :

The last time the State of Israel itsel§ answered the (ues-
tion, what its legal boundaries are, formally was on Jupe
28, 1967, the day it promulgated the law that entitles the
Isracli Government o appdy full fsraeli legislation and
edministration io every part of Falestine {treiz fsrael),

Fur the purpose of this enquiry | shall derine *Palestine”
and “Eret2 lsrue]™ as: '

the area, wihich bas been poverned under the " Leapue of Ma Lians
Mandate for Palestine” of July 24th, 1922, as far s this ares hus
not been cut out of the Jewish National Home under the Council
of the League's Resolution of September 161h, 1922,

This definition makes “Eretz Isryel, ™ “Palestine,” and
the *Jewish National Home" identical entities.

Legally, however, it is highly vulnerable, There is not the
slightest doubt that the British Labor Government decision
in 1946 to separate, for extrancous reasons, the srea of
Trans-Jordan from the area of the 1922 Mandate was ille-
gal.** But since the status, in international law, of the two
successor-states of the British Mandate over Palestine {Jar-
dan and Israel) is a complex question, | shall restrict mysell
to a consideration of the State of Israel as at present con-
stituted.

Iu any case, the law as promulgaged by the Isweli Parlia-
ment in 1967 was applicd only o East Jerusalem, The Mini-
ster of Justice, in his explanatory remarks to the Knesser,
called the law “an outstanding act of sovereignty,” It
should, however, be emphasized that the law does nor
extablish Jewish sovereignty on Pulestire: it is hased on tha
fact that such sovergignty has exiited since May 15, 1948,
the day the State of lsrael came inio being.

The world, however, is of o different upinion. In the
eyes ol the world Israel's boundaries are the (949 Armistice
Lines as they existed at the outbresk of the Six-Day War
(commonly called in Israel *the Green Line.”) We find this
opinion immediately after the Six-Day War, that is, six
years before there was uny question of the uil embargo of
1973. As early as July, 1967 — not more than a month
after the Six-Day War — the U.N. General Assembly de-
clared, without vne dissenting vote, that Israc! should cun-
cel the application of Issueli law to Eust Jerusalem.!

The existence of 3 universal opinion does not, however,
prove its correctness. We must inquire into the basic (ues-

* Reprinted from “Midstream™ — A Monthly Jewish Review
Vol XXILE No. 3, March 1977,

** (CL Dr. Paul Ricbenfeld’s exhaustive, though populucly writ-
ten discussion: “The Intugrity of Palestine™ iMidstream, August/
September, 1975) and “lsruel, Jordan and Falestine™ (Murch, 1976).

! Resolution 2253, July 4, 1967,

tion: Is Istael’s legal boundary the Green Line, the bound-
aries of the 1947 Partition Plan, or the borders of Manda-
tory Falestine (the so-called “international border”)?

The Green Line was created when the invasion of Pale-
stine by the Arab armies in 1945 was halted by the lsraeli
Defence Forces. The military positions of the parties were
frozen along this line by the Rhodes Armistice Agreements
of 1949, whici expressly reserved the rights of the pariies
with respect to the fingl borders. The Jordanian representa-
tive rightly said on May 31, 1947, — a week before the
outbreak of the Six-Day War — in the Security Council:

There is an Armistice Agreement. The Agreement did not fix

boundarles: it fixed the demarcation line. The Agreement did

ol pass judgment on rights — political, military or otherwise,

Thus | know of no boundary: I know of a sitwation frozen by an

Arnustice Agreement.?

The Green Line does not, therefore, constitute [srael's
border. The numerous |sraeli proposals between 1949 ynd
1967 to convert the Armistice Lines 0f1949 into peTman.
eut borders fell on deafl ears; they brought about no
changes,

The League of Nations Mandate on Palestine of 1922
cites as the first puint in its preamble the contents of the
Balfour Declaration, universally considered ar the time a
promise to the Jewish people to create the possibiliey off
developing  Palestine, including Trans-Jordan, by Jewish
fmigration jnto g state with a state-bearing Jewish major-
iy, A few authoritative voices that unconditionally shared
this interpretation are quoted in the report of the Peel
Commission appointed by the British Government in 1936
"to ascertuin whether, upon a proper construction of the
terms of the Mandate, either the Arabs or the Jews have
any legitimate pgrievances on account of the way in which
the Mandate has been, or is being implemented.”>

The Peel Report quotes or mentions President Wilsan,
General Smuts, Lord Robert Cecil and Mr. Churchill as con-
sidering Palestine, in the light ol the Balfour Declaration,
the future Jewish State. It would be easy 10 refer to scores
of pulitical writers and newspapers all over the world that
concurred in this interpretatlon,

Befure long, lLiowever, successive British governments
began to befog the historic meaning of the Jewish National
Home and to restrict the scope of the term. We find this
tendency as eurly us 1922, when the British Government
excluded Trans-Jordan from the area of the Jewish National
Home,

! Security Council Official Record, session of May 31 1967,
P47,
' Bovi of the Prefuce,




Article 25 of the Mandate had already provided the legal
basis for this excision by stating that:

In the territories between the Jordan and the eastern boundary

of Palesting a8 ultimately determined the Mandatory shall be

entitled, with the consent of the Council of the League of

Mations, to postpone or withhald application of such provisions

of this Mandate as he may consider inapplicable.

Great Britain implemented this provision at once. As
early as September 16, 1922, two months atter the appro-
val of the Mandate, the Council of the League of Nations
approved a letter from the British Government that de-
clared all the Mandate provisions regarding the Jewish
Mational Home to be inapplicable to Trans-Jordan. By this
step the future Jewish State suffered an amputation
amounting to 70 percent of its area.

This was the firsr partition of Palestine,

From then on the League of Nations called the man-
dated area “Palesune and Trans-Jordan™; before long the
two territories had nothing in common but — the British
High Commissioner,

A contrario it fullowed, of course, from the wording of
the amputation, rat the Jewish Nartional Home, ie. the
Juture Jewish Srate, exrended ro the whole mandated area,
including the West Bank, the Gasa region and Jerusalem,
which had not been cut out, So the words “a Jewish
National Home in Palestine™ ip/ the Mandate or in any con-
text with the Mandate do not mean **a territory somewhere
in Palestine,” but “in the entire mandated territory, as lar
as not excluded by the Mandate itself "

The tendency to restrict the scope and the territory of
the Jewish National Home continued to prevail;, after the
1936 disturbances the Peel Commission was appointed by
the British Government to study the correct interpretation
of the League of Nutions Mandate and s implementation,

The real conclusions of the Commission aboul this inter-
pretation hayve never been published, but one of its mem-
bers, Prolessor Reginald Coupland, was very candid about
the matter to Dr. Chaim Weizmann in an unofficial session
of the Cpmmission in Nahalal on January 31, 1937:

This Mandate leads to a Jewish State and this is simply impos-
sible. We cannot stay here {or another ten years, the bayoneis on
our rifles, till you will have become p majority, What do you
think of the ides of partitioning the country into a Jewish and
un Arab State?

By the time Weizmann liad informed the Commission of
his scquiescence in the partition idea, its members had only
one further task. Since they could not deny that the pri-
mary purpose of the Mandate, as expressed in its preamble

* Of. Riebenfeld, “Isracl, Jordan, Palestine,” p. 28.

Y Heard by me verbatim from Weizmaenn in 2 small guthering in
Zurich on August 6, 1937, durlng the Zionist Cangress. It is not to
be [ound in the Zionist Archives in Jerusalem, No minutes or notes
were taken (it was the Sabbath); the meeting was a closed session
na IEFQH.EI'!. Were pn:ncnl a5 such.

12

and articles, was “to promote the establishment of the
Jewish Mational Home,”® they had to set about obluscating
the declared purpise of the Mandate in order to justify the
second amputation to be performed on the Jewish National
Home. ]

In order to twist the perfectly clear intention of the
Mandate, the Commission invented the idea that the whole
conception of the Jewish Mational Home in Palestine was
subject to the condition that the Palestine Arabs consent fo
ir. The partition plan and above all its legal justification —
the condition of Arab consent — was discussed in Geneva
by the Permanent Mandates Commission of the League of
Mations in August, 1937, simultaneously with the dis-
cussions al the Zionist Congress in Zurich, The Commission
did not sceept the perverse interpretation of the Mandate
given by the Peel Commission. In detailed speeches and by
quite different techniques several members proved that
Palestine had been set aside, without reservation, as a
Jewish State.

Mr. Sakenobe of Jupan subjected the Mandate provisions
1o a typically Japunese “microscopy”,” the Dutch member,
Professor van Asbock®, outlined its historical development;
and the Swiss Professor Rappard attacked the conception
of the Arab consent as a condition for the promise of the
Jewish National Home in Palestine and compared the situ-
ation with that of a father, who promuses his daughter to &
lover, on condition that she agree, knowing that she does
ot agree,

In short, the Permanent Mandates Commission exposed
the real purpose of the British Mandate over Palestine: only
Palestine west of the Jordan was reserved for the Jewish
people to build its state in. On August 12, 1937, the British
Colonial Secretary, Mr. Ormshy-Gore, explicity stated this
to the Commission.”

After World War II the first milestone in the settlement
of Palestine's status wus the recommendation adopted by
the General Assembly of the United Nutions in 1947 1
This recommendation — constitutionally speaking, nearly
all resolutions of the UN. General Assembly are “recom-
mendations” — appesls apgainst the votes of all Arab States,
to the parties concerned, to take the following steps before
October, 1948

1. o establish g Jewish and an Arab Stpte In the areas of Pale-
stine mentioned in the recommendation,

1. to establish an economic union between these two stales,

3. to put the whole of Jerusalem under o régime of international
control.

This recommendation was  pever implemented. The

P 39 of the Report,
TP 194 Minutes of the Extruordinary Sesstan of the Cammis-
shon, August 1937,
* Ibid, p. 163,
' Ibid., p 170
YU Mo LEL (b), 19.11.1947.




Jewish Agency for Pulectine, under the Mundaie the recog-
nited representative body of the Jewisl peuple, was the
auly party, together with the representatives of the Pule-
stine Jews, that sgreed (o the partidon principle: the Jews
established their state on May 14, 1948,

It must be emphasized that e recommendation of the
LN, General Assembly of November 29, 1947 could not iy
itselt legally establish 4 state: the state was tounded by the

will of the Jewish people us expressed in the Declaration of

Independence of May 14, 1948,

On thg other side the Arab State in Palestine was not
lounded, nor was Jerusalem internationalized. Indeed, five
Arab armies invaded Palestine, with the thousandiold re-
peated declaration that they intended 1o destroy the newly
founded Jewish State. Moreover, the UN. Ueneral Assem-
bly decided a few hours after the proclamation of the
Jewish State not to continue the implementation of the
Partition Recommendation. Instead the Assembly appoint-
ed o “Reconciliation Committee," made up of the United
States, France and Turkey, which was instructed to further
the reconcilistion of the warring parties in Palestine, In
theory, this Committee still exists,

Thus the partition plan was liquidated before its imple-
mentation had even started. The conditions under which
the Jews had agreed 10 give u P part of the promised terri-
tory had not been fulfilied,

Accordingly, the territorial concession that was incheded
i the Jewish consent to the partiion plan is nor and has
never been binding on the State of Isracl. The rights of the
Jewish Peaple to the whofe vf Palestine, which emanare
Jrom the League of Narions Mandate, remain unaffecred to
this day.

THE JEWISH

We are proud to announce the publication of the First Vol-
ume of The Jewish Law Annusl which is published under
the suspices of The International Association of Jewish
Lawvers und Jurists.

The Jewish Law Annual, is intended:

L. 10 promote research in Jewish Civil Law.

2. tu foster interest in the Jewish legal system amongst
comparitive lawyers and seculurly-tained Jewish Jaw-
YEers,

3. 1w provide a medivm for comununication between law-
yers and students of flakha, a1d between lsrael and the
Diaspara,

Edited and published n Europe the Jewish Law Annual
will reflect the place of Jewish law amongst the legal sys-
tems of the world. It will include historical, comparative,
and jurisprudential anbily ses, with o view 1o providing a
sound juristic basis for 1 stutement of the law. It will alsa
concern iself with contli ¢ of law problems involving Jew-

Israel's holding of the Old City of Jerusulem, the West
Bank and the Gaza Strip follows, therefore, from these un-
aifected rights and does notl constitute occupation, much
less conguest of these urcas, These areas are not “oecupied
areas™ for the purposes of the Geneva Convention, as is
asserted day and night by the Arab States, practically every
U.N. budy and — the United States.

To lormulate this positively: the legal borders uf the
State of fseael are the borders of Mandatory Falestine (or
“Eretz lsrael,” as it was printed in sbbreviation on the Pale-
sline stamps.)

Can we, alter nine years of promising “far-reaching terri-
torial concessions,” suddenly start to cluim that under
International Law we are entitled 1o sovereignty over the
whole of Pulestine? In other words, that East Jerusalem, the
West Bank and the Gaza Strip did not even fall under the
definition of “occupied areas” in Kesolution 2427 lsn't this
“Mission Impossible™?

Legally speaking, it is not, though it will be a difficult ;

task. However, the time may com. — perhaps during 1977
— that the State of Israel will be compelled to base its
positions on International Law. Even those doves who keep
maintaining that lsrael has “histor cal rights™ to Judea and
Samaria (1 am far from deriding his point of view) need
legal bucking. And such a backing is vitally needed even
more by those who support the constructive idea of Shi-
mon Peres and Dan Tolkowsky (and strictly speaking, of
Menachem Begin too), that the West Bank should be an
dutonomous canton in 4 state between the Mediterranean
and the Jordan, identical in territory with Mandatory Pale-
sChe.

LAW ANNUAL

ish law; with the status of Jews in Diaspora legal systems:

and with international law issues affecting lsrazl,
The first Volume will contain the following contribu-

tions:

Pierre Legendre, The Work and Methods of Western Jurists
in the Xllth Century.

Haim H. Cohn, Maimonidean Theories of Codification,

Shamuma Friedman, The Organizational Paiutern of the
Mishoneh Torah.

Jacob 1. Dienstag, The Relationship of Maimonides to his
predecessors: Part [, Midrashic Literature.,

Nachum L. Rabinowitch, Mishnel Torah — Code and Com-
mentury,

Lenn Evan Goodman, Maimonides’ Philosophy of Law

Gerald G. Blidstein, Maimonides on *Oral. Law'.

Daniel Jeremy Silver, “Mases our Teacher was a King™,

Jacob S. Levinger, Maimonides as Philosopher and Codifier.

Shmuel Shilo, Maimonides on “Ding de ‘malkira Dinag
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writes Haifa lawyer JACOB | sovereignty over Palestine.
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