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Bg : Commission Regulaticon 1984/83 on Block Exemption
of EBExclusive Purchasing Agreements - Title III :
Special provisions for service-station agreements

Enclosed please find cur memorandum in response to your fax
eof 15k Hovembear 1993.

The original as well as an explanatory letter are sent by

mail.
Plecage do not hesitate to call us should you have any
further questions regarding this issue.

Beasl regarcds.

Youre asincerely,
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Memorandum on behalf of "PAZ"
in re Commission Regulation 1984/83
on Block Exemption of Exclusive Purchasing Agreements
Title III : :
Special provisions for service-station agreements

General overview

Article 10 of Commission Regulation 1984/831 on Block
Exemption of Exclusive Purchasing Agreements (1983 0.J., L 173/5)

(hereinafter "the Regulation”) exempts from Article B5 (1) of the

EEC Treaty :

"agreements to which only bwo undertakings are party and whereby one
party, the reseller, agrees with the other, the supplier, in
consideration for the according of special commercial er financial
advantages, to purchase only from the supplier, an undertaking
connected with the supplier or anclher undertaking entrusted by the
supplier with the distribution of his goods, certain petroleum-based
notor-vehicle fuels or certain petroleum-based motor-vehicle and other
fuels specified in the agreement for resale in a gervice =tation
designated in the agreement,”

The exemption for the exclusive purchasing commitment is
however limited both in scope and in duration, the former
narrower and the latter longer than Lhose provided for general
exclusive purchasing agreements (Title I of the Begulation).

As far as the scope of the commitment is concerned, Lthe
exclusivity of purchase relates only to certain petroleum-based

motor-vehicle fuels or certain petroleum-based motor-vehicle and

other fuels specified in the agreement .

The Commission's Motice on Regulations 1983/83 and 1984/83

on Block Exemption of Exclusive Diskribution and Exclugive
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Purchasing Agreements (1984 0D.J., C 101/2) (hereinafter “the
Motice") prﬁ}ides that the exclusive purchasing obligation can
cover eitbther mokor vehicle fucls {(e.g9. petrol, diesel Euel, ﬂFG,
kerosene) alone or motor wvehicle fuels and other fuels (e.g.
heating oil, bottled gas, paraffin), and that all the goods
concerned must be petroleum-based products (point 58). The motor
vehicle fuels covered by the exclusive purchasing obligations
muskt be For bthe use in mobor-powered lind or water vehicles or
aircraft |[point 59). The Notice further provides that the

Regulation applies Lo petrol stations adjoining public roads and

fuelling installations on private property not open to public

traffic (point 60).

Arbicle 11 of kthe BRegulabtion limilks bthe rezbriclbions that
may be exempted (apart from the obligation referred to in Article

10} ko the following

“f{a}) the obligation nobt to sell mobor-vehicle fuel and other fuels
which are supplied by cther undertakings in the service station
designated in the agresment;

b} Ehe obligation not to use lubricants or related petroleam-based
products which are supplied by other undertakings wibthin the
service station designated in the agreement whare the supplier or
a connacted undertaking has made available to the reseller, or
finances, a lubricaticon bay or other motor wvehicle lubricaticon
agquipment ;

{c} the obligation o advertizse goods supplied by other undertakings
within or cutzide the secvice station designated in the agreement
only in proportion Lo the share of these goods in the total
tucnover realized in the secvies station:

id) the obligation to have eguipsent owned by the supplier or a
connected undertaking or financed by the supplier or a connected
undertaking serviced by the supplier or an undertaking designated

by him."
The Commission expressed its view in its 21st Report on
Competbition Policy 1991 (point 120) that the exclusive purchase

obligation on the reseller under Article 11(b) is5 justified only

when the equipment which is made available te the reseller have
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a cerbtain value and represent a significant investment. It does

not affect the reseller's freedom to purchase the said products

from other undertakings for resale in the service-station (point

61 of the Motice].

Article 712 of the Regulation furkther states Lthat Ethe

exemption shall not apply where :

"fa) the supplier or a connected undertaking imposes on the reseller
exclusive purchasing obligations [or gopds obther than mokor
vehiicle amnd other fuels or Fer services, except in the caze of
the cbligaticns referred Lo in Article 11 (b) and (d7;

(b} the supplier restricks the [réedos of the reseller to obkain from
an undertaking of his choice goods or gervices [or which under
‘the provisions of this Title neither an exclusive purchasing
cbligation nor a ban on dealing in compeling products may be
imposed;

FEN | s

{d]l Ethe ‘supplier cobliges the reseller Eo impose the exclusive
purchasing obligation on his successor for a longer pericd than
the reseller would himsell remain tied to the supplier.”

The scope of the exemption is further affected by the

applicalion mutatis mutandis of certain general provisions

included in title I of the Regulation (Article 13).

As to the duration of the exclusive purchasing cbligation,
the exemption will apply only when the agreement is concluded for

a definite period no longer than.10 years (Article 12(1)(c)).
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" Applicability and duration gf the black exempbion under
iff nk circu noes
(i) the supplier is either the gwner, lesso T lessor of
kh Vi station premises
Article 12(2) of the Regulation provides that :
nyhere the agreement relates to a service station which the supplieg
lets to the reseller, or allows the reseller Lo oCcupy On SOME othet

3 in law or in —exclusive purchasing obligations of bans on
Eaalinq in competing products - gpecified in this Title may,
notwithstanding paragraph 1{e), be imposed on the reseller Egp_kh%
%Em‘ which the resellec in fact o 5 repises .

jemphasis added)

Where the supplier is the gwner of a service station and he
lets it to. the reseller, there is no doubt that the exclusivily
of purchase may be imposed for the whole period for which the
reseller in fact operates the premises. The same applies to the
case where the supplier-owner allows the reseller te occupy the
service station on some other basis [e.g. licence). MHowever, the
reference to the case where Lhe supplier allows the reseller Lo
occupy the service station on some olher basis, in law op in

fact, seems to envisage also the cases where the supplier has a

right to the premises which does not amount to ownership, such

az lease or sub-lease.

This is in accordance with Lthe aims pursued by the
Raegulation which clearly show thak the imposition of an exclusive
purchasing obligaktion on the reseller should be the counterpart

to a grant of considerable advantages, financial or otherwise,
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to the supplier {Commission's 21st Report on Competition Policy,
point 120), and such advantages will exist independently gf the
nature of the right the supplier has Lo the service-sktation he
allows the reseller to occupy. This is further supported by the
fact that under certain national laws, long leases are

assimilated to a proprietary right.

This remains true even if the land on which the service
station is established is cwned by the reseller, leased by him
to the supplier who in turn invesks in the equipment and puts the
service station at the disposal of the reseller providing that
the relation between the parties is not a scheme designed only

to ensure that their agreement will fall artificially under

Article 12(2).

In considering this, one should take into account the
conditions of both (the lease and the sublease) agreements and

the significance of any investment made by the supplier.

When there is no investment made by the supplier and the
rent paid by him equals that paid by the reseller under the
sublease agreement, Lhe legal structure adopted by the parties
has no economic justification and will fall ouktside Article 12(2]
of the Regulation. The same applies where any investment made
by the supplier is totally compensated by the rent paid by the
reseller under the sublease agreement (after deduction of the
rent paid by the supplier under the lease agreement). Buk,

wherever there will be an economic justification for the relation
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between the parties {e.g. an important investment that the
reseller cannot afford, for which he cannot get a loan or cannot
get a loan on such favourable terms), Lhe exclusive purch;sing
obligations may be imposed on the reseller for the whole period

for which the reseller in fact operates the premises {and not

only for 10 years).

{ii) the g lier has provided a loan or other financial

assistance to the reseller for the premises Qr aobherwise

Special commercial or financial advantages are those going
beyong what the reseller could normally expect under an agresment
considering the nature, extent and duration of the obligaltions
undertaken by the parties and Lhe general practice in Lhe Erade

{point 43 of Che Hotice as regards aArticle 6 of the Fegulation).

The question if a loan provided by the supplier falls within
the unclear concept of a 'special commercial or financial
advantages" is to be answered in view of the above and of the

Facts of the cagd.

A loan on Favourable kerms or conbtributing Lo the financing

of the reseller, equipping him or undertaking investments for his
benefit are expressly listed in Recital (13) of the Regulation
as "special commercial or financial advantages'" in the sense of
Article 10 of the Regulation, for the eonsideration of which an

exclusivity purchase obligation is exempbed.
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In cases falling under this (ii), exclusivity for the supply
of fuel ;ﬁly iz allowed for a fixed pericd no longer than ten
years (Article 12{1)(c}). However, the limitation éf the
duration of the agreement does not affect the parties' right to

[ renew it in accordance with Title III (points 53 and 63 of the

Hotice] .

The scope of the agreement is bto be determined in accordance
] : with the other provisions of Title III of the Regulation as

described above under the heading "General'.

{iii)the supplier only supplies petroleum to the reseller and
maintains no other tie to the premises

If special commercial or finmancial advantages are granted
by the supplier, the Regulation will apply and the situation will

e az 1o (14,

Assuming Lhe supplier granks no special commercial or
financial advanktages Lo Lhe reseller, such an agreemenkt will fall

outside the scope of Title III of Ehe Regulation.

Thus, as a mere supply agreemenk 1t should fall under Ethe

general provisions of Title I, which are more lenient but allows

for an exempbtion for a shorter period of 5 years (Article 3(d)}].

— e

This approach is supported by the general principle on the

relation bebween a general and a special rule. IL bthe Commizsion
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had had thg intention of excluding Lbthe applicabiliby of Tikle I
to service station agreements, it would have done it expressly
ag for the exclusion of agreements for the resale of petroleum
products in service stations from the scope of Regulation 1983/83
on Block Exempbion of Exclusive Distribution Agreements (1983
0,Jd.; L 173/1) and for the exclusion by Article 17 of the

Regulation of the combinakbtion of bath titles.

IT. Trangitignal provizions

The transitional provisions for service-station agreements
(Article. 15{(2) and (3} of the Regulation) are dealt with at

poinks 64-66 of the Motice.

Service-stabtion agreements which were concluded and entered

into force before 1.1.1984 remained covered by the provisions of

Regulation 67/67 until 31st December 1988. Since then, they must

comply with the provisions of Title III of the Regulation
(Artiele 15 (2)). This normally entailed the negotiation of a

new agreament .

However, in Lhe case of agreements which were in force on

1st July 1983 (date of entry into force of the Regqulation) and

which expire after 311st December 1988, they will continue to fall

outside Article B5(1) wntil their expiry or until the expiry of
the Regulation (31st December 1997} whichever occurs first, Lo
Lthe extent that the supplier releases the reseller, :fore 18k
January 1989, from all obligations which would prevent Gthe
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application of the exemption under Title ITT of kthe Regulation

(point 64 of the Motice).

The parties lost benefit of application of the Eransitional
provisions if they substantially changed its nature or extent
{point 66}, or in case of renewal during the course of the
transitional period. Such situations are indeed considered as
resulting in new agreements subject to the Regulation [Bnswer

given to a written questinn Mo. 264/83, 1983, 0.J. C 266/25).

As Lhe transitory period has expired on 31st December 1988,
all existing agreements must comply with Title IITI of the

Regulation, if the parties want be avoid applicability of Article

B85(1}.

5th November 1993

A Ao

M. BARR
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Dear Sir I
MONOPO ND MERGERS COMMISSION °
THE mF PETROL 1990 ("The Report®) "
At the requ qu:.luzcﬂl Cnﬂmmyumihdlﬁﬁthmmgwnwfﬂmuupminuum
the questiony oot below.

I Tie Report difl not suggest

any imitation on the leagth of such exclusive tics save
that mnﬂ R fie was obvious]
L

¥ lmited to the length of the Uparatnrg tenancy or

licence ; .
Followinj previous Mogogulies and “Mergors Reports (specifically the 1965
Report) the ptral companies wers Tequired fo enter into assuranecs known as
| «. CONL/

STy bnmmm“mmmmhﬂmmlﬂmmm
HIRabg T Rl LT SN pontl corpreries g FREES FUB SR bl LAWY geree aarmy
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Dr Yoram |Trullovich : 4 November 1993

2.

Ap 2.2 of the Report). Tho ssction’ of the Undertakings relating 1o the
m terin of the "solus to® 'orthe "torm of exclusivity™ sre not epplicable
to stations which are situated on company premises (see paragraph 1(D(a)
of th Undertakings). Company preinises e dafined in the Undertakings as "any
land jowned or leased brﬂumﬂq;m}rnr:_lq':mﬂimmmm}rwinrmw:tuf
which the|company or an assoclated company enjoys any liccnse which entifles
it to the public by retail there, or to permit any other person 1o g2l
mﬁr-‘ : i

The f noted thar all licences examingd by them (between pelrol companies
and r required the Heenses to purchase petrol excluslvely from the licensor
(¥ 3.65 and 3.67) and it *whaolesaler ownexship in effect applies an indefinits
tie lojthose sites® (§ 1.19). el

Neither the Report or the 'E{ndmﬁiﬁnu wgﬁuﬂ, the petro] u:rn:pa::mr. from
llie3 exclusively from:the patiol company of which thuﬂpﬁ::nr is

censce. This was without any limitation on the period of exclusivity,
such period obviously ‘must not be preater than the terms of the

"'I:]'nE:mHnu:' which continue fo be In ffect today (they are set out iu full in
[

o case or licence. .f

The Hodt of the Solus ties in not-company owned stations was not

rel stations to which petraleum companies had made loans. Prom
the 1 port It appears that tho pétrol companics did not directly invest ia any

owned stations. This i to ey that It appears that no grants wero
stations. At most, what the petrol compaales did was give loans
1o the gation operators, however, these loans wers alwayi repayable and in
almost they were repayable with lnterest. - .

In nce with the Undertakings so Jonj as any loans are outstanding from
petrol pilututhpﬂ:ﬂlsﬂﬂbﬂi@lﬂﬁ.thﬁpﬂuiﬂhﬂmﬁpﬂmmﬁm
bo required 1o purchass theis petrol éxelugively from fhe petrol company which
made the loan. This is tros oven if more than five years have elapsed since the

loan m-himgmmﬁm;s-wﬁmﬂhgﬂ:mhnﬂﬁm:mmam -

of excl 1:3" ;
In ee with statuiony Instrument 8.1, 1966/1314 (Monopolies and Mergers:

The Sollis Petrol Mo 2) Order, 1966) enncied following the 1965 Report the

leagth of any|"solus tie” in any sgresment made before 6 August 1966 (name]
solus te|agreements enfered hm.]:r:iglrliu the date of the statutory iﬂ.itrum‘ﬂls

-, COMLY
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20th June 1994
To: Prime minister - Yitzhak Rabin

Honoured Prime Minister,

In 1988 the Liberman family purchased Paz Oil Company Limited from the Government.

Four entities competed for the tender, which we won.

Al the time of the purchase it was made clear to us that there would be competition in

the petrol market. We accepted this, as we feel well able to deal with competition in

business. However the word "competition”, in our lexicon, does not cover the

" misappropriation of our properly. :

_The propoesed private bill by MK Dan Tichon which has passed its first reading will
have the effect, if it becomes law, of misappropriating our property - which was purchased
at great expense from the State of Israel. The Energy Ministry intends to propose a law
of its own drafting.

These proposed laws are being acted upon now, whilst we are caught up in the middle
of appealing the ruling of the Director of the Anti-trust Authority to the effect that the
arrangements between the petrol companies and the petrol station operalors are
"restriclive arrangements”.

The Director of the Antitrust Authority's ruling may well be overturned in the appeal
process, or at least mitigated to some extent. The court process is expected to end within
10 months. The best solution is to leave the entire issue to be determined by judicial
decisions without any legislative intervention.

We fully expected the Government to assist us in combaling, this arbitrary ruling, since

it was the Government who sold us this property. (Each petrol station/ piece of land
W sparabel 3 priced.) It now appenm,mwe]mvnbmn['nh{,lhnt the

goods we were sold are apparently “damaged” (unlawful and criminal).

This is an untenable situation, both from a legal and a business point of view. It is
simply inconceivable that after five years, about 150 petrol stations will be wrongfully
taken from us. 1s this normal procedure in a country that purports to uphold the rule of
law?

We have no wish to burden you with details, but the Government is likely to find itself
in a situation whereby it may appear that:

1.  The privatisation of Paz by the Government was not carried out in good faith, or
at the least was based on serious misrepresentations.




b *

9. The Government did not prevent the passing of legislation which may consfitule
+ breach of contract to which the Government is a party.

3. The Government is acting in a manner that will bring about the misappropriation
of Paz' property ( indirectly, our property). .
In view of these possible developments we shall have no alternative but to include
the Government as a party in all legal proceedings and o attempt to obtain the
compensation that would become due, should it be found that the Government
had made misrepresentations in the sale to Paz.
It is obvious that such a step will no doubt have serious consequences and
reverberations in the business community, in Isracl and abroad, and it may very
well have a negative effect on plans for privatisation in the future (through until
now the deal was successful from the investor’s point of view).

_We felt it necessary to draw your attention to this seandal , which is growing by the

minute , and to request that you act, together with the Ministers of Energy and Justice,
to prevent the legislation of the proposed bills specially now that a compromise (in
itself very painful to us fina neially) is beginning to emerge.

In order to prevent future unnecessary complications you can take the following action:
To make sure through the concerned ministers and members of Knesset from Labour
and the coalition that the entire legislative process is chelved until the completion of the
courl process.

Alternatively - to stop the enactment into law of MK Tichon's bill until the government
tables its own bill based on the lesser evil compromise of the Ministry of Energy.
This issue has been around for several years already and there is no urgency to enact a
law by the end of the current Knesset session - only to enable MK Tichon and others to
claim “fame” for an “achievement™ (misappropriation of more than haif a billion Dollars
worth of private property) which would only bring trouble, litigation and shame upon
the government of Israel.
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Prestin v, Mobil Oil Corp. 741 F. 2d 268,272 (9th Cir. 1584)

"It is unrealistic to geparate the two documents (the
leases and the retall dealer contracts); because,
although we deal with two legally digtinct relationships
{landlord/tenant and franchisor/franchisee) obvicusly
the landlord/tenant relationship existed only to
facilitate the franchige agreement...the lease existed
saimply to promote the franchise agreement...wWe find,
therefore, that the HRetaill Dealers Contract and the
lease must be construed together, as one conkrack-the
franchise agreesent."
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:gullivan, Aptitrust p. 377 - "HP*IOHR 0IWRD 2XD0 DR

*_ .. an agreement between a seller and its buyer fixing
the price at which the buyer may resell the product is
a per se viclation of Sectiem 1 of thae Sherman Act®™.
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.6 7'yp Restrictive Trade Practices Act. 1976 :n1213H2 NN
.NP'eaa v1aw o3 Treaty of Rome, Section A5 qnIYEn 1Y

.whish, Competition Law, 2nd, ed p. 384 :oHM
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Kintner, Federal Antitrust Laws, vol. 4 sec. 10:75

"pxclusive arrangesents, such as requirements contracts
and exclusive dealerships, inherently foreclose some
part or all of a market to the competitors of the
sellers.”
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Valentine Korah, Exglusive Digtribution and the E.E.C,
Competition Rules 2nd ed. Sweet and Maxwell, 1982 p. 11:

"In appraising the effects of the market of vertical
restrictions, the concepts of market power and barriers
to entry are crucial., If markets are cloged and
monopolistic, the dangers of vertical restraints are
increased. They are greatly reduced if markets are open
and competitive.®
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Lockhart and Sacks, The Relevance of Economic Factors In
petermining Whether Exclusive Arrangements Violate Sectiom 3
of the Clayton Act, Vol. 65 Harvard Law Review, p. 922

= _dealers may be denied the chance to buy better
goods at lower prices, with adverse effects on their
profits or their ability to sell at lower prices.”
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.Practices Act 1976
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Chitty, On Contracks, 25th ed. (1983) wvel. 1, page 582 :nH7

"all covenants in restraint of trade are prisa facie
mnenforeeabla at common law and are eanforceable only if
they are reasonable to the interests of the parties
concerned and to the publie.”
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Pty Ltd (1975) AC. 561.

BrI1tieY ATYIA AYPana Nt gind oxnnd - Fale Trading Act of 1573
niANDN 'HIR NM 917310 (Monopolies & Merger Commission) O*218131M)
q11 n"17 L1965 miva 1YeROn LMATIT DY aUran nTa LPoTh 93
nToNA Y ATYIIA nEYSmA 1ieman nT1Ta 1990 mawa paaoneay 1373 nowa
Aypix 1965 9w N™1T3 MIXINDN NIPOON .03W WBR B¢ N'37°E N1 TYI1 naOpn
9y 73131 Y3pnnen Board of Trade =0 ,M*INIBA DIV ARTIIAY 1L TR ¥
galus Petrol (Mo.2) Order 1966 (5.I MY .0'222H2 9230 my7an T8
1*1¥3 Lowmn N3 DY naNAnn Ynobnn Sy pitaEn AR ATD nEbon L 1965)
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+1990 nivn n"11% 291 ‘Bya At )iyl DIpeBa AR

e jus ties with independent dealers were considerad in
depth in the 1965 report, at a time when these dealers
supplied a considerably larger share of the market. The
MMC then took the wiew that the solus system had
produced some beneficial effects for the consumar in
reducing costs of supply without restricting consumer
choice and that the financial assistance provided by
wholesalers under solus agreements had helped to
improve the standards of retail cutlets. They concluded
that such a system did not necessarily operate against
the public interest. They decided, however, that
long-term agreements would tend to make market shares
rigid, increase difficulties for suppliers trying to
enter the market, and also 4increase the opporbtunities
for suppliers te control the retailers’ trade more
strictly. They therefore recommended a limit on such
ties of five years". Monopolies and Merger Commission,
The Supply of Petrol: A Report on the Supply in the
United Kindom of Petrol by Wholesale, p. 291 (1390}.
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"rhe earlier concept that overlong ties tend to freeze
market shares and impede entry continue to be
important, given the continuing decline since the MMC's
last report in the nusber of independent dealers and
their ghare of the wvolume sold. It appears, therefore,
that a shorter smaximm term would increase the scope
for competition amengst wholesalers, particularly in
relation to the smaller sites, and thus assist the new
entrant,..We concluded that there were no compelling
arqusents in either direction to suggest any variaticn
in the present limit of five YEATS. ..
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"an agreement under which restrictions are accepted by
two or more pacties in respect of the following matters
that is to say:

{a) The gquantities or dJdescriptions of gooda to be
produced, supplied or acquired;...

{e} The persons or classes of persons to, for or from
whom, or the areas or places in or from which,
goods are to be suppleid or aquired, or any such
Proccess applied”
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Regtrictive Trade Practices Mongpolies, 2nd ed. Sweet and 17072
138 NYMD MTYII 'moRn  jnaw n13'ey 13am* 3 ,and Haxwall [1965)
262 "nua Jaen AR .PInS (1) 6 fqMm T3d 12

117000

"another example is a type of agreement used by oil
suppliers to garages by which the garage accepts
restrictions relating to the purchase of oil and
lubricants and sosetimes also to accessories. There
would appear normally, to be no bilateral elesent in
such agreements. If, however, the supplier entered into
aimilar agreement with a oumber of garages, and it
could be established that one garage accepted the
restrictions because another garage did so, it might be
that this would censtitute an arrangesent.”
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Bellamy and Child, Common Market Law of Competition 3rd ed.(1987) P-
254

"rn judging whether any particular distribution
agreesent falls within Article B85(1) it is necessary to
take into account not only the provision of the
agreement but also the whole surrounding legal and
economic context, including the existence of similar
agreements between the supplier and distibutors in
other Member States.”

gaona jTh Atka A S V. B, P Kemi DFDF (1979) 3 CHMLR 684 1*7T poa  aEM
Fae 225 97 INM W13 WYY pIvBen 2t rhmn 13w 2 ANE 104 PR R 5 Bt e
L9993 LTy *RIEn TUHY OX RRPMN naNw3 ADYAn |7 Lavwmn nta NN
gat1Ya  L0Y9IpYe 808 1INn37 B3N 2 nagon? ¥'im) RN ¥iinm oy

SAB1TIY DOTNA TN L TORD oITEA PRIV pawn imd

Ty*In peat 659 'Ava 117TA AHM




e e

"when a purchaser undertakes to buy all  his
requirements for a given product from one manufacturer
during a certain peried, other manufacturers of the
product in question are prevented from supplying the
with the preduct during the period concerned.,
Thus all competition between the panufacturer who gets
guch a contract and other manufacturers of the product
is excluded during this period in so far as supplies to
the purchaser in gquestien are concerned. Depending
inter alia on the length of the period and on the
economic context, including the market shares and
positions of the purchasec and seller, such a
ing obligation may constitute a restriction on
competition within the meaning of Article 83(1 i

TR 'R L NIYTYDI 020N FW NN UEHD mreroen 1UmIKYIN Y TRy eovmn nta
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"rt 4s true that when any agreement concerning the
purchase of a given quantity of a product has been
concluded, other producers of the product in guestion
are excluoded to that extemt (but no further} froa
covering the needs of the purchaser, but such producers
araahl.tunupetnfu:ﬂ:hnchnmtruthefmit is
gigned. This is the resnlt of the normal role of
competition which gives any interested parcty the
possibility of putting forward his offer and which
gnahles the purchaser to decide freely which of the
offers is the most attractive when all factors are
taken dnto account. However, when a purchaging
obligation of a longer duratiom is entered into, the
relatienship of supply is frozen and the role of offer
and demand ig eliminated to the disadvantage af, inter
alia, new competitors who are thereby prevented £rom
supplying this customer and old competitors who in the
poantime may have becoma more competitive than the
actual supplier.®
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“rhe following provisions of the Agreement have the
object and effect of restricting competition within the
Common Market, and this effect is particularly
significant since the industry concerned is already
highly concentrated.”
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Case 23/67 Brasserie de Haechf v. Wilkin {(Mo. 1) [1967] ECR ot mh
407, 415-416
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"The tie may be isposed for a maxisum period of ten
years, or 1if the supplier let or licenses the
premises to the reseller, for the whole period in
which the reseller in fact operates the premises” .

£y @l TIM
"Regulaticn 1984/83, procesads on the implicit
ascuspticn that the servica station agreesents exempted
thereunder would otherwise fall under Article B5(1)."
.283 'ppa Bellamy and Child 7
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:"Every contract, coabination or conspiracy... in restraint of trade”
T1en 93 neiap 1Yl et 1914 nowe Clayton Act -2 3 q'¥0 - DRI
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"yhare the effect...may be to sobstantially lessen
cospetition or tend to create a monopoly.”
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on R No., 2 v. Hyde, 466 U.5 2, 45
{1984) (concurring opinicn); Tampa Electric Co. v, Haghville
coal Co,, 365 0.8. 320,327,328-329 (1961); Roland Machinary
Co. v. Dresser Industries. 749 F. 2d 380,393 (7th Cir. 1384);
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Tampa Electric Co, v, Mashville Coal Co., 365 U.5 320 (1361);
Standard 0il Co. w. U, 8, 337 U.5 293 (1943);

MY DY VTN NDYPN WYY 130

ion Av . 344 0.8 392 (1961)
L(n9199 nave MY L0730 DA noe)
ABA Antitrust Sec. Antitrust Law Developments (3d ed. 1992) nnm
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"when a requirements contract is under analysis its
time dimension provides easy access in any search for a
less restrictive alternative. If the goals being gought
could be attained in substantial degree by a shorter
arrangesent, which will eatail a less profound
foreclosure, accustomed responses suggest that the
shorter arrangesent be insisted upon”.
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mohe duraticn of the arrangement, and the rapidity of
product and price changes within the industry - the
longer the term of the arrangement, the greater the
possibility of harm to firms competing with the
gupplier using the dewice. In addition, the flexibility
of the terms of the sale and the speed of changes in
the product are important. For gxanple, OonE-year
axclusive dealing contracts with retailers in
television sets might be more damaging to coampating
manufacturers than one-year contracta with retailers of
electric toasters would be to toaster manufacturers.”

+5 TypY 4 770 Federal Antitpust Law 17093 Eiptner ¥*an nB17 nTey

"As a general proposition, the injury to competition
resulting £roam such lost opportunity may be gauged by
the length of the exclusive agreement; the longer the
term of the exclusive contract, the worse the injury
inflicted upon the seller's or lessor's competitors.”
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"ts lea tha established suppliers individually to
maintain their own standing and at the game time,
collectively ewven though not collpsively, to prevent a
late arrival from wresting away m®more than an
insignificant portion of the market.” (337 U.5 at 309)
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roley i tice t, 15 U.5.C. Sec. 2B01-2806 "
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reasonably be said to confer the relevant commercial
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in a realistic way."
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“sha Anti-trust law is concerned with substance rather
than with form... Courts have traditicnally shown
disregard for the 'the mere form' in which the assailed
transactions are clothed”.

.8 w. Eealy Inc. 388 0.5, 350,353 (1967); 4 A o e
Times Picayune Publishing Co ¥, U.S. 73 5. Ct. 872 (1933);
0.8. v, Columbia Pictures, 189 F. Supp. 153 (1360).
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2 Restatement of Contracts 24, Chapter B, Introductory Note, F.2
(1981}
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"  The cbvious answer dis that the thrust of the
antitrust laws cannot be avoided by claiming that
otherwise illegal conduct is compelled by contractual
obligations. Were it otherwise, the antitrust laws
could be nullified. Contractual cbligations cannot thus
supersede statutory imperatives". U.8 v. Loew's Inc.,
37 o.8. 38,51 (1962).

Friedman, Contract  Law in America, 20-24  (1965)

B .

"the law of contract concerns and provides liberal
support for the residue of economic behavior left
unrequlated (the free market) .... Tha most dramatic
changes touching the significance of contract law in
modern life also came about not throogh intermal

ts in contract law, but through developments
in public policy which systesatically robbed contract
of its subject matter ... such as ... antitrust law...
The growth of these specialized bodies of publiec policy
removed from 'cootract' transactions aitoations

formerly govermed by it".
G. Gilmora, The Death of Contract, 7 (1974) W9
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