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Jérusalem, le 26 mars 1985

Monsieww Robert bBadinter
Ministre de la Justice
Garde Bes Sceaux

PARIS

Cher Monsieur Badinter,

Je vous remercie par la présente de votre lettre du
15 février 1985 ainsi que des accords joints. Je vous suis
reconnaissant de 1'aide apportée 4 Isralll par votre Ministére
dans ce domaine, 3 savoir nous fournir les informations
nécessaires en ce qui concerne le transfert de prisonniers
jugés et condamnés loin de leur pays —— et ce pour qu'ils
puissent accomplir leur peine dans leur pays d'origine.

J'ai transais votre lettre 4 l'attention de notre
Ministre de la Justice, lequel vient de nommer un Comitcé
InterMinistériel pour &tudier cette question. Le Ministre
de la Justice a remis aux membres du Comité les documents
que vous avez eu l'amabilité de m'suvoyer et qui, j'en suis
persuadé, leur seront des plus utiles pour leurs Lravaux.

J'ai prié Monsieur Moskm Nissim, Ministre de la Justice,
de vous tenir au courant des délibératioesdu Comitd et de vous
transmettre son opinion quant aux conclusions et recoumandations
qui seront prisas.

Veuillez croire, Monsieur le Ministre, & mes tris
respectusux sentiments.

Shimon Peres



Mr. Bobert Badinter

Dear Mr. Badinter,

I hereby acknowledge with thanks receipt of your letter of
February 15, 1985, together with the appended agreements. I am
grateful for your ministry's readiness to assist Israel in this
matter and to provide us with information on the transfer of prisoners
tried and convicted away from home -- to serve their sentences in their

oWn country.

I have brought the contents of your letter to the attention
of our Minister of Justice, who has recently appointed an interministerial
committee to study the question. The Minister of Justice handed over to
the members of the committee the material which you were kind encugh to
send me, and which I am sure will be of service to them in the course

of their work.

I have asked Mr. Moshe Nissim to Inform you of his conclusions
following the completion of the committee's work, and his evaluation of

its recommendations.

In respect and friendship,

Shimem Peres
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ALLOCUTION FAITE PAR LE PROFESSEUR YAAKOV MERON AU COURS DU
DINER OFFERT PAR LES AMITIES FRAMCE-ISRAEL EN L'HONNEUR DE
MONSIEUR JACQUES CHABAN-DELMAS A JERUSALEM LE 12 DECEMBRE 1984.

Monsieur le Président,

Depuis des siécles la France a un investissement au Proche
Orient. Cet investissement donne des rendements jusqu'd nos jours,
et dans le domaine culturel et dans le domaine politique.

Pour le premier permettez-moi de vous lire un court passage
d'une lTettre provenant de Beyrouth, au Libany qui m'est arrivée

1'été dernier. L'auteur en est un juriste libanais.

1]
Monsieur,

Je suis conscient gue nos deux peuples sont
voués d avoir des relations trés étroites et que si
Jusqu'a présent les forces du mal ont tout fait pour
nous en empécher, i1 ne faut cependant sur le plan
individuel laisser le poids des circonstances nous
gcraser.

Ainsi j'ai songé & la possibilité d'organiser,
51 possihle sous votre bienveillance, une visite a
la faculté de droit de 1'université de Jérusalem,
par un groupe de jeunes avocats et juristes libanais
et ce pour amorcer des contacts qui pourraient étre
tréds utiles aux niveaux académique et humain."

A 1a suite de cette lettre, j'en ai regu une autre, de
la méme provenance, et qui dit ceci:

. il faut avouer qu"aprés la fermeture du bureau

de 1iaison isra&lien & Dbay&, on a vu malheureusement,
le pays basculer sous la coupe syrienne, les ministras
musulmans du gouvernement 1ibanais, menant une "chasse
aux sorci@res" contre tous ceux qui auraient pu ou
pourraient avoir une ralation quelconque avec les



N

jsrabliens, Cette anmbiance a eu pour résultat immédiat,
la déféction de heaucoup de confréres qui &taient pour
un temps favorables & la visite et qui maintenant
considérent qu'elle pourrait mettre en péril leur
avenir professionnel,

Heureusement, convaincus comme moi de la noblesse
de notre entreprise, ... trois de mes amis et confréres
ont maintenu leurs positions.”

Ce n'est pas par hasard que ces lettres sont écrites en frangais.
Je creis gue la France a un rbdle & jouer dans la promotion des relations
amicales entre Isragl et ses voisins et pas seulement avec le Liban.

Mon autre remarque se rifére, en effet, 3 un autre voisin .
d'Isragél: la Syrie. Le Président Mitterand vient d'effectuer une

visite officielle en Syrie, pendant laquelle i1 a trouvé opportun d'y

faire la déclaration suivante:

"Ma position est connue. Je me suis exprimé de vive voix

et par gcrit a ce sujet. Le Golan n'est point un territoire
israélien mais un territoire syrien. 11 appartient 1&galement
a la Syrie."

Je ne garantis pas 1'autenticité de chaque mot car je n'ai vu
cette déclaration qu'en hébreu {(Maariv, 5 décembre 1234, raportage de
Mademoiselle Tamar Golan) et ceci en est une traduction faite par moi-méme.

L'ancienne frontiére entre la Syrie et la Palestine &tait en
partie, 1'veuvre de la France, accomplie, il est vrai, en collaboration
avec 1'Angleterre, aprés la fin de 1a premiére guerre mondiale. A
1'2poque la France a fait son travail beaucoup mieux que 1'Angleterre,
de sorte que la frantiére établie alors é&tait beaucoup plus favorable
& la Syrie gu'a la Palestine et par conséequent, qu'd Isra€l. Toutefois,
1'Accord de 1923 entre l1a France et 1'Angleterre au sujet de catte
frontiére contient une réserve qui aurait dl inciter le Pr@sidant de Ta
République & plus de prudence qu'il n'en a manifestéedans sa déclaration
4 Namas.



Cette réserve laisse la fixation difinitive <¢'une bonne partie
de 1a frontiére 3 des pournarlers ultérieurs, dénommnés dans 1:Accord
"révision périodique" "das que le besoin s'en fait sentiri Jusqu'ici
de tels pourparlers ultérieurs n'ont jamais eu lieu, et d'ailleurs, la
Syrie elle-méme a nié 2 maintes reprises, et de 1a fagon 1a plus officielle
qui soit, 1*existence de toute frontiére entre elle et Israél. Cette
position syrienne laisse une vaste lattitude pour la délimitation &
1'avenir de la frontidre, car, si vraiment aucune frontiére n'existe,
rien n'empéche de tracer la frontigre quelque part, disons & cing kilométres
de Damas. Dans ce cas la daéclaration présidentielle attribuant le Golan
d la Syrie, se trouve quelgque peu compromise.

La France est bien placée pour faire comprendre aux dirigeants .
syriens qu'en niant 1'existence d'une frontiére entre la Syrie et Israél,
la Syrie court le risque de perdre un gros morceau de territoire. 5i,
par contre, les syriens s'avisent de changer d'avis et desirent revenir
a 1'ancienne frontiére, ils ne pourront plus se soustraire & des
pourparlers ultérieurs, comme prévus dans 1'Accord de 1323.

La France a donc son mot 4 dire sur le différend qui oppose
la Syrie a Isragl, mais peut-on souhaiter, Monsieur le Président, que
ce mot soit & 1'avenir plus nuancé, plus fidéle aux données du probléme,
en somme plus constructif pour la promotion de la paix?

Pour de plus amples détails V. Y. MERON, "Les Hauteurs du Golan
avant la Guerre des Six Jours" (en anglais) dans: M. SHAMBAR (ed,)
MILITARY GOVERNMENT IN THE TERRITORIES ADMIMISTERED BY ISRAEL,
Jérusalem 1932, pp. 85 - 107, notamment p. 27.
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CHAPTER 1II

THE GOLAN HEIGHTS 1918-1967

Ya‘akov Meron*

Tn memory of Yehezkel Twaig, the
beloved Officer for Judicial Aflairs,
Headquariers, Jsrael Defence Forces,
Samaria and Judea,

A. INTRODUCTION

Among the numerous treaties concluded by Syria since its inde-
pendence,! none concerns Syria’s south-western frontiers where the
Golan Heights are found. Legislative Decree marsiam fasrii No. 51
of 27 August 1964, which established the region as a county (muhé-
faza) of its own, named Quneitra®, indicated that the Golan Heights
have a character different from the rest of Syria. However for any
data about the shaping of the legal status of that region internationally
one must delve into the history of its incorporation into Syria.

Under the Sykes-Picot Agreement concluded on 16 May 1916°
the whole of the Golan Heights was to be handed over to the French
as part of the arca to be allotted to them after the end of the First
World War., The French were to receive the area narth of Palestine
and the northern boundary of Palestine was to be a line from the

* Senior Lecturer in Moslem Law: Adviser on the Iaw of Asa’ countries, Ministry
of Tustice, Jerusalem.
The views expressed in this article are the aothor's and are mot necessarily
those of any Teraeli official authonty,

1 Jisted in Furd Shubat, Al-Dalil al-Daim lil-Qawanin wal-Anzima ol-Suriyya,
regrlarly published by the Arab Press and Research Institute, Damascus, 1-43,

2 Syrian Oficial Gaette No. 39 for 1964, p. 8031, By Legislative Decree No. 87,
dated 31 October 1964, (Syrian official @azette 49 ibid, p. 10453) it was provided
that pending the cstablishment of “tae necessary administralive departments™, '
the official organs which served the county before the establishment would continue
to do so.

3 Docurients on British Foreign Policy I919-1939, First Series Vol IV (1951),
pp. 241-250. See also Paul Pic, Syrie er Palestine, (Paris 1924}, pp. 56-38.
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Mediterrancan coast, a short distance north of Acre, 10 2 point on

the north-western shore of Lake Tiberias,

The Sykes-Picot Tine underwent modifications in the Lloyd George-
Clemenceau agreement of December 1918-February 19194 and the
Allenby-Gouraud agreement of December 19195

The temporary line which resulied from the Allenby-Gouraud agree-
ment was never very clear to either of the parties.®

Following the decision taken on 25 April 1920 at San Remo,
vesting in Britain and France the Mandates over Palestine and
Syria respectively,” negotiations were pursued between the British
and the French® culminating in the Franco-British Convention of
23 December 1920,9

4 H£I Frischwasser-Ra'anan, The Fronticrs ef @ Nation, (London 195%5), pp. 98-

100,

8 Documents on British Foreign Policy 1919-1930, First Series, Vol IV, No. 400,

enclosures 1, 2, 3, Frischwasser-Ra‘anan, ap. cit, p. 120

® “In various maps of those days, which are found in the Public Records Ofice in
London, 1 found several versions with considerable differences between them as
to the place and the (racing of this ‘temporary frontier’, Between these British
versions there 78 a difference which reaches at certain points to B-10 kilometers.
I was unable to consult the French versions of the temporary frontier but there
are several indications showing that the French too were not very clear ahout
its location.” M. Brawer, The Northern Border of Palestine and the Story of its
Determination during the Mandatory Period (1969) (in Hebrew), Idem. Frontiers
af Israel {London 1958).

For a bricl survey of the major steps Jeading to the establishment of the French
Mandate in Syria see Lo Syrle ot le Liban sous I'Oceupation et le Marndat fran-
gais 1919-1927 (Berger Laurant Editcurs), pp. 22-2B.

B These were preceded by:

{a} a British proposal made by L'ovd Cieorge on 20 March 1919 ta modify the
_Sﬁe;es-]’imt boundary so as to include in Palestine the Jebel Druze nrea which
is found to the East of the Golan Heights (known in Arabic as the Hauran):
sec Frischwasser-Ra'anan, op. o, p 110:

(b) & French claim made in December 1919 10 inrer alfg “the fertile Houran,

;hzc; Jebel Druze and the water resburces of the Damascus area”: ibid, pp. 111,
'

-5

(€) a discussion about fnser alin Palestine’s northern barder between Mr, Justice
Brandeis and Mr, Balfour on 19 June 1919 (Bocuments on British Foreign
Pal:ic:.r 19191939, First Series, Vol. IV, pp. 1276-7, and alio Frischwasser-
Ral:fnan, op. cit, p. 114) as well as a message from Presideat Wilson 1o the
British Government conveved in a letter dated 10 February 1920 (ibid., p. 624);

(d) a letter dated 29 Tune 1920 from Mr. Vansittart to Major Young, wherein Ihl;
latter is informed that the French “have now put forward a distinctly less

aatisfactory line (though of course it includes Bumias and Metullah)”: Docu-

menis on British Foreign Policy 1919-1939, First Series, Vol. 13 (1963}, p. 300,
¥ Franco-British Convention of 23 December 1920, Cmd 1125, British and Foreign
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This Franco-British Convention included the northwestern part of
the Golan Heights in Palestine. “From Meiullah the boundary was
to run along the track leading to Banias and Quneitra, leaving the
track on the French side of the border. Further south the boundary
was to follow the bed of Wadi Mas‘adiyya and one of its tributaries
to the northern shores of Lake Tiberias, a short distance south-cast of
the entry of the Jordan, cut across the lake to Samakh (Zemah), Jeaving
the eastern half of the lake on the French ¢ide of the frontier.*®

The Convention of 23 December 1920 granted Britain “the right”
to readjust a certain section of the frontier mentioned in the Conven-
tion.! However, as far as other sections of the frontier were concerned,
including that section which encompassed the northwestern part of
the Golan Heights, no mention is made of any “right” of re-adjust-
ment. Quite the contrary, the work of the Commission, which was to
he established under article II of the Convention, was merely “to
trace on the spot the boundary laid down in Article 1,* and to “de-
marcate™ it “on the ground”. On the other hand paragraph T of
article V provided for “periodical revision of the Agreement™ *“as need
arises™.

The role of the League of Nations under this Convention was limited
to decision in cases of disagreement as to the work of the Commission
and also the preservation in its archives of a copy of the Commission’s
final report.

The appropriateness and possibly the legal validity of the Franco-
British Convention of 20 December 1920 were not self-evident to

. Earl Curzon, the then British Foreign Minister. “Article 9 of the

Convention. . . actually refers to articles in the Mandate™ he wrote
on 26 December 1920..9% [Alwkward questions might be raised in
Parliament and press if the Convention containing these references
were puhlished before the Mandates had been approved or published™.
“[T}t seems inadvisable to publish a Convention which deals with a

State Fapers, Vol 13, pp, 355-60, League of Nutions, Treaty Series, 1924, pp. and
et s0q. Frischwasser-Wa'anan, op. cit, p. 125 p
10 ISRAEL, STATE OF, (Historical Survey) in Encyclopedia Judaics, eolumn 312
11 In order to enable the British “to construct & railwey in the valley of the Yarmuk?.
In paragraphs 3 and 5 of article V of the Convention these rights are referred to
as “the right” in the singular but in paragraph 6 in the plural as “the rights™.
14 The expression “"to truce in detail™ appears also in article T in connection with
the portion of the frontier beiween Banias and Metullah.
13 Poruments on British Foreign Policy 1913-1939, First Seriel, Vol 13, p. 425
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number of points arising from the conferment of the Mandates.
Please communicate accordingly with French Minisier for Foreign
Affairs and suggest that publication of the Convention be suspended
until at any rate it is clear what action Council of the League will
take regarding 'A' Mandates™,

These misgivings did not, however, delay greatly the publication of
the signed Convention. Furthermore, the Commission which was to
demarcate the frontier “on the ground™ was set up and began its work.

B. THE DETERMINATION OF THE FRONTIER

“The Commission was given the right to make considerable re-
visions of the frontier since the British government still hoped that
France might consent to a Jocal bargain to give Palestine a somewhat
better boundary™, 4

During 1921-1922 the British gave up the area allotted to them
in the Golan Heights in return for an area to the south of Lake
Tiberias. This change was made in order to avoid dividing the lands
of Amir Mahmud el Faour el Fadl, an influential landowner and
sheikh of a bedouin tribe. On the other hand the area to the south
of Lake Tiberias, which reverted to the British, included lands which
belonged to Abbas Effendi who lived in Haifa under British rule.
The frontier was thus changed wholly to Palestine’s disadvantage.'®
From Banias the frontier turned due south following the hill slopes
just east of the Hula and the Jordan, at some places at a distance of
no more than fifty meters from the river to the point where the Jor-

dan joins Lave Tiberias. On the shore of this Lake the frontier left

a narrow strip, limited to no more than ten meters of territory, to
Palestine. It was only about halfway along the eastern shores of the
Lake that the boundary left the shore and climbed up the steep
miountain slopes of the Golan Heights and ran southward, along the
top of the escarpment to the valley of the Yarmuk near tha spa of
Al-Hamma. Here the boundaries of Syria, Western Palestine and what
was later Transjordan met.

In the final siage of the Comniission's work “the Fiench demanded
that the boundary should be moved about three<quarters of a mile

U Frischwasser-Ra‘anan, op. cit, p. 137,
15 Ihid., p. 138,
BISRAEL, STATE OF (Historical Survey) in Encyclopedia Judaica column 312
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{1,300 m.) westward, with its extreme north-eastern point near the
village of Banias, so as not to cut the main track connecting the Golan
Heights with the Lebanon and the Mediterranean coast. This meant
that the Banias springs, one of the main sources of the Jordan would
pass from the British to the French controlled area. It was agreed to
concede it to the French remporarily and leave the final settlement
in this section to further negotiation™ "

The final line was submitted in a report by the Commission on 3
February 1922 and signed by the British and French Governments
on 7 March 1923.3#

Meanwhile, on 24 July 1922, the Council of the League of Mations
approved the British Mandate over Palestine and the French Mandate
over Syria and Lebanon.

The preamble of the mandate for Syria and Lebanon™ states lh.at
“the Principal Allied Powers have agreed that the territory of Sj’r[a
and Lebanon. .. within such boundaries as may be fixed by the said
Powers, be entrusied to a Mandatory™. Similarly the preamble of the
Mandate for Palestine states that “the Principal Allied Powers have
agreed, .. to entrust to a Mandatory... the adminisiration of the
territory of Palestine. .. within such boundaries as may be fixed by
them".®

Both Mandates include a prohibition, in almost identical terms,
against the alienation of any part of the mandated territory.

Article 4 of the Syrian Mandate provided that the “Mandamr_;l.r
shall be responsible for secing that no part of the territory of Syria
and Lebanon is ceded or leased or in any way placed under the con-
trol of a forcign Power™.

Article 5 of the Mandate for Palestine provided that the “Manda-
tory shall be responsible for seeing that no Pzlestine territory shall

1T thid, columns 312-313, Emphasis added,

1B British and Foreign State Papers, Vol 117, part 1 (1913), pp. 202-307. League
of Mations, Treary Series (1924}, pp. 304 o seq. . g

19 English text reproduced in H.M. Davis, Constitutions, Elccioral Laws, Trfﬂmji
of States, in the Near and Middle East {Ind Ed. 1953), pp. 283-290. Emphasis
added.

20 Cjted in Z. Blum, Secure Boundarics and Middle Ean Peace (Jerusalem 1971),
p. 113, Emphasiy adided. This text had appearcd in article 95 of Ihrl: s[i!l-bnfrw
Treaty of Sbvres of 10 August 1920, which was pever ratified. See Pic, op. cit,
p. 35
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be ceded or leased to, or in any way placed under the conirol of,
the Government of any foreign Power™.

I'he Mandates were, however, not to come into force for more than
a year after they were approved by the Council of the League of
Nations, for reasons which had nothing to do with the question of the
frontiers.”! Thus the Treaty of Lausanne™ of 24 July 1923 was signed
before the Mandates came into force. Article 16 of this Treaty states:

“Turkey hereby renounces all rights and titles whatsoever over
or respecting the territories situated outside the frontiers laid
down in the present treaty ..., the future of these territories and
islands being settled or to be settled by the parties concerned”.

The word “herzby” which we have stressed received its full meaning
in the hight of the last words of article 17:

*The renunciation by Turkey of all nights and titles over Egypt
and over the Soudan will 1ake effect as from 5 November 19147,

Indeed the Mandatory Powers could hardly dispose of the territories
entrusted to them before Turkey renounced her sovercignty aver those
territories.

The Mandates in both Palestine and Syria came into effect on 29
September 1923* and the Permanent Mandates Commission of the
League of Mations began to take an interest in the treaties and con-
ventions signed by the Mandatory Powers on behalf of the mandated
territories. Questioned on this subject by Mr. Gilchrist (Acting Secre-
tary), the French representative, Count Clauzel, replied that “if certain
treaties or conventions had not been registered it was because sech
a procxdure had been forgorten lsic| or for some other reason™. Pressed
further by the Acting Secretary, another French representative, M. de
Caix, came to the help of Count Clauzel, pointing out that “very
few Conventions had been concluded hy Syria. An extradition con-
vention with Palestine was about the only one® At that siage,

N Pic, op. civ, pp. 6162, gives tvo reasons Tor this defay: objections raised by
Iialy and the slow progress made by the Committee on the Holy Places. The
author suggests a third reason which appears to him to have had an influence
namely “panislamic agitation on the northern confines of Syria™

22 See (1924) 18 AJIL L

2 Pic, op. cit., p. 62,

M Lezgue of Nations, Permanent Mandates Commission, Minwres of the Tth Session
held at Geneva, 19-30 Ociober 1925, p. 25 Emphasis added,
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(e 1920 Franco-British Convention was forgotten by the French
authorities, Tt was, however, mentioned three years later by the same
M. de Czix: “A mixed Anglo-French Commission had, in 1920,
only determinad on the spot the boundary between the two mandated
territorizs from the sea to the valley of Yarmouk™* The British
representative had already in 1924 presented “the frontier between
Syria and Palestine™ as “clearly shown™ on the maps of Palestine®

Did the 1920 frontier agreement require the League of Nations'
approval? Such approval would have been superfluous had the fron-
tier agreement merely provided for the determination “on the spot”
of “the boundary between the two mandated territories”, as claimed
by M. de Caix. On the same day, but with regard to the frontier
between Turkey and Syria, M. de Caix himself observed that “the
mandatory Power was not called upon to reopen a discussion regard-
ing the delimitation of a territory of which it was in charge and of
which ir could not abandon any part™.*” However, a more far-reaching
opinion was held by Quincy Wright in 1930: “The Council™ of the
League of Nations “has been especially anxious to make it clear that
it is nmot responsible for the boundaries of mandated territories™®
although “the mandatory is responsible for preserving the territorial
integrity of the ‘A mandates’ once their boundaries are fixed by
express provision of the mandates™®® “As the Council looks upon the
territorial limits of Mandates as facts its consent is not necessary for
the modification of frontiers, but the practice is to the contrary™.™
Hence not only a technical frontier agreement dealing with its demar-
cation on the spot, but even the Franco-British Convention of 23
December 1920 did not require League of Nations approval according
to Quincy Wright. Tn fact, probably in view of the practice which is
“to the contrary™, Quincy Wright took pains lo indicate that the

25 Ihid,, Minutcs of the 13th Session held at Geneva, 12-29 June 1928, p. 176

28 [hid., Minutes of the 4th Session held at Geneva, 4 June-8 luly 1924, p. 90.

27 fhid, Miunes of the 13th Session, p. 175, M. Boncour asseried that the trealy
in question was merely for the delimitation on the spot of the Anpgora agreement
of 1921 and did not involve any cession of territory. (L. of NN. Council, March |
1926 XXXIX OJ, VII 522). This contention was endorsed by the Mandates/
Commission at its Bth session (P.M.C. Min. VIII 204, X 192), See Quincy Wright,
Mandates under the League of Nations (1930), p. 122

28 Wright, op. cir, p. 117, note 36,

2 1hid., pp 120-121, note 46, See p. 89 above, _

¥ Jhid., p 119, note 43, Y
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modification of the boundary between Palestine and Trag and Syria
by that Convention occurred before the mandates were confirmed.
The same formalistic argument should have sufficed, for Quincy
Wright in 1930, to absolve the final frontier agreement signed by
England and France on 7 March 1923 from any need of approval
by the League of Nations, since the Mandates came into effect only
on 29 September 19239 However, far from taking such a position,
that writer made it clear that the mandatory’s power to make treaties
or agreements with respect to mandated territory “does not apply to
boundary or other agreements directly affecting the terms of the
Mandate. The Council intimated that it should be given the opportunity
to confirm the agreement, pending in March 1926 between France
and Turkey, defining the boundary of Syria. The exclusive control
of the mandatory over foreign relations of the territory, said M. Sjoberg
of Sweden, the rapporteuwr, *do not include power to cede or lease, on its
sole authority, any part, however small of the territory™. As shown
above the frontier agreement of 7 March 1923 involved considerable
transfer of territories, including the Golan Heights, and therefore
required League of Nations approval®

In the absence of League of Nations approval, the Zionist leaders,
who “were deeply disappointed at the loss of.,. Hauran™, ie. the
Golan Heights, “tried to achieve a peaceful change in the frontier
by settling land in Syria. .., but these attempls were violently opposed
by the French, and especially by General Gouraud, General Weygand
and M. de Jouvenal. Jouvenal later said that he would be willing to

31 See note 23 above.

5 In the discharge of their functions, demarcators are bound by the terms of the
agreement. In some cases they are, however, allowed discretionary powers to
deviate from a delimited boundary, Dispetes may 2rize uvhoul the scope of this power.
For instance, in the Temple of Preak Vihear Case, a3 mived boundary commission
was enfrusted with the task to adopt and modify the boundary defined in a treaty,
Ome of the questions raised was whether the commission had the power o
substantially deviate from the trealy delimilation. 1.CJ. 1962, Pleadings, Oral
Arguments, Documents Vol II, p. 326, Surva P. Shamra, International Boundary
Disputes and International Law {(Bombay 1978), pp. 66-67. Besides, “[tlhere iz
2 great deal of confusion, both in the work of publicists and the practice of the
states, in relation to the operaticnal meaning and scope of the delimilation™ (ibid.,
p- 25). For this author’s view on the meaning of delimitation, see fhid, pp. 29,
36, and 62 ¢! seg. In the Polish-German Boundary Dispute, Poland interprets
“delimitation™ in the Potsdam Agrecment in the sense of demsrcating on the
ground (ibid, pp. 71, 72, 73). There is little doubt that this is the meaning of
“delmitation” in the context of the 1923 boundary between Syria and Palestine.
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allow Jewish settlement near the Euphrates or, indeed, anywhere in
Syria except in the vicinity of the Palestinian frontier, where he
feared Jewish frredenra’® ;

The international frontier agreement between Syria and Palestine
signed on 7 March 1923 was approved by the Council of the League
of MNations at its 86th Session in 1935 on the understanding that
the frontier as delimitated caused no inconvenience to the local
populations, as eleven years of experience since 7 March 1923 showed.

C. THE ARMISTICE REGIME

Svria's invasion of the newly established State of Israel on 15 May
1948, put the 1923 frontier to its first military tests. Violating the
international frontier, “Syria succeeded in capturing an Israeli settle-
ment, Mishmar Ha-Yarden, situated within the territory allotted to
the proposed Jewish State in the General Assembly resolution of 29
November 1947, and remained in control of it until the end of the
armed activities. In addition to Mishimar Ha-Yarden... Syrian forces
held a narrow strip on the eastern shore of Lake Tiberias south
of ‘En Gev, and a very small area adjacent to the north-east
cormer of the Syrian-Israel frontier. The last two areas were also
situated within the territory allotted to the Jewish State under the
partitition plan”33

The position of the United Nations with regard to the international
frontier of 1923, following the Syrian invasion in the 1948 war, found
expression during the armistice negotiations between Syria and Israel.
“I1 is obvious that the international frontier cannot be changed by
an armistice convention™ said M. Vigier who presided over the rego-
tiations.® Tn the draft agreement proposed by Dr. Bunche, the U.N.
mediator, the following provision related to the international frontier:

5, (a) Where the Armistice Demarcation Line does not correspond -

3 Frischwasser-Ra’anan, op. cfr, p. 133, and reference there.

3 League of Nations, Journal Officiel, XV1e Année, No, 6. Frocés-Verbal de la 86éme
session da Conseil, 22 mai 1935, pp. 604, 605-6. The text of the opinion of the
Permanent Mandates Commission appears among the annexes at p. 663, See also
Société des Nations, Journal Officiel, Actes de la 15eme Session Ordinaire de
T'assemblée, Procés-Yerbal de la Sixidme Commission, p. 71,

25N, Bar-Yaacov, The fsrocl-Syrian Armisiice (Jerusalem 1967), p. 36

3 Jhid., p. 42, s
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to the international boundary between Syria and Palestine,
the area between the Armistice Demarcation Line and
the boundary, pending final territorial settlement between
the Parties, shall be established as a Demilitarized Zone. . .

(b) The purpose of the Demilitarized Zone shall be to safe-
guard the territorial claims, positions and interests of both
Parties pending final territorial settlemaznt™??

On 16 June 1949, Mr. Vigier said that “the aim of the negotiations
was to draft an armistice agreement, leaving aside the guestion of
territorial settlement™® In his Explanatory Note addressed on 26
June 1949 to the Governments of Tsrael and Syria respectively, Dr.
Bunche reiterated that, much the same as in the Israeli-Transjordan
Armistice Agreement and in the Egyptian-Israel Agreement, the Demili-
tarized Zone in the Syrian-Israel Armistice Agreement has no bearing
upon “the sovereignty over or the final disposition of the territory
involved™ nor did it prejudice the questions of “administration, juris-
diction, citizenship and sovereignty” of that territory.” Major General
Burns, Chief of Staff of the UN Truce Observers, noted that the
Armistice Agreement contained no ¢lause authorizing Syria to consider
any particular area of the Lake of Tiberias as Syrian waters nor were
the Syrians entitled to enter the ten meter strip along the northeastern
shore of the Lake.®

The postion of Tsrael was that the Demilitarized Zone remained
Tsraeli territory. *In the Israel-Syrian Mixed Armistice Commission and
in the Security Council, the representatives of Tsrael have indicated
that, in their opinion, the question of sovereignty over the demilitarized
zone was not left in abeyance pending a final settlement. They have
claimed that Isracl enjoys sovereign rights over the zone”.® “{Tlhe area
would belong to Israel and not be outside her territory. Israel law would

37 Ihid., p. 50.

a8 phid, p. 52,

8 Jhid., pp. 56, 58.

405/3156/Add I, 30 December 1955, and Bar-Yaacov, ep. cit., pp. 222, 236,

41 Beport dated § Jamuary 1935 by the Chicl of Siafl of the United Nations Truce
Supervision Organization in Palestine in: Sccurity Council, Official Records, Supple-
ment for January-March 1955, document §/3343, p. 4. “In agresing to refrain from
introducing its armed force inlo the ares, Tsrae]l was not in any way required 4o
renounce. nor did it renounce, its full rights within the Zone”: Annex B to the
above report, which is 8 memorandum dated 27 December 1954 from the Ministry
of Foreign Affairs of Isruel
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Be applied and the Arab civilians returning to the Zone would be
Isracl citizens™.®

The General Armistice Agreement of 1949 did not supersede the
1923 Anglo-French Agreement. Since, hewever, it “prohibited any
crossing of the armistice demarcation line by civilians and made no
exception for fishermen™* there can be little doubt that the Frontier
Agreement was particularly affected. Indeed, Tsrael was “willing to
consider a rencwal of the Anglo-French Agreement of 1923"# but
such a renewal did never take place till 1967.

The position of Syria was clearly stated by Mr, Tarazi, ils represen-
tative at the Armistice negotiations, who was later to become the
Syrian representative at the United Nations:

“There is no international border between Israel and Syria. There
was a political border between Syria and Palestine. We have to
sign an armistice agreement not on the basis of the political
horder, but on the basis of the armistice line,™

The same position was expressed even more succinctly by another
representative of Syria to the United Nations, Faris Bey el-Khuri, who
was also a veleran Syrian nationalist leader*: Syria, which prior to
the signing of the Armistice Agreement occupied the territory of the
Demilitarized Zone, would insist, when a final peace agreement is con-
cluded, that this territory should be returned to her control. Pending
that final seitlement neither Syrian nor lsrzel sovereignty existed in
the demilitarized zone ¥ “lsrael is not entitled to claim any right of
sovereignty over the demilitarized zone. To say that the dimilitarized

£ Bar-Waacov, op. cit, p. 53, On the basis of a letier from the Israel Minisier for
Foreign Affzirs, the Israel Supreme Court held hat a village in the demilitarized
zone is inside the frontiers of Tsruel, but even independently of this letter the
Supremie Court was of the opinion that “the sovereignty over the demilitarized
7one is vested in Israel because “'sovereignly is certainly pessible even without
authority de facro™, Al-Turani v, Attorney-Grereral (1952} 6 PD 1135, (1951)
ILR, 164,

# Mr, Comay, Representative of Tsmel, at the 1005th Mesting of the Security
Council on % April 1962, para, 44.

i rhid,, para. 45, Emphasis added,

46 Bur-Yaacov, op. cil., p. 47

#ELKhuri wes an intellectun]l Jeader of the insurrection apainse the French in
1925 See G. Lenczowski, The Middle East in World Affairs, {Ind ed.), pp. 265,
2, ~

5PV 541, 17 April 1951, Bar-Yancoy, op, cil, p. 83,
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zone is situated in Israel territory scems to me to be contradicting the

Armistice Agreement”, stated Mr. Tarazi, on 9 April 1962.%

The Anglo-French Agreement of 7 March 1923 was cited from time
to time by Syrian representatives® but rather as an historical source
for “rights™ allegedly grounded in custom.® In an annex to “Syrian
Observations on the Report submitted to the Security Council by the
Chief of Staff of the United Nations Truce Supervision Organization
§/3343"% Syria presented an extensive legal argumentation in favour
of “positive international servitudes™ which were laid down in the
1923 Anglo-French Frontier Agreement and in the Agreement between
Palestine, the Lebanon and Syria to facilitate good neighbourly relations
in connection with frontier questions, concluded by the two Powers
aforesaid on 2 February 1926.

Coupled with the solemn statements of policy, Syria displayed consi-
derable state activity beyond the 1923 international frontier,

In December 1953 a Syrian military order drew attention to move-
ments on Lake Tiberias of Isracli fishing boats, guarded by armoured
military boats, at a distance of less than 200 meters from the “Syrian
shore™ and directed the Syrian shoee positions to open fire on any
Israeli boat which came closer than 400 meters. Another order, dated
14 March 1954, from the Syrian Chief of Staff, limited the “territorial
waters of the Syrian shore” to 250 meters from the shore, and fire
was to be opened on Tsrael military boats approaching closer than
250 meters. An order dated 8 November 1955, from the Syrian com-
mander of the south-western front, contained instructions concerning
Tsracli fishermen, in the Lake of Tiberias. They were not to be pre-
vented from fishing unless they came closer than 250 meters from
the shore.®

The Syrian commander of the shore outpost at ad-Duga who had
been captured by Israeli army units in December 1955 was interrogated
48 1006th Meeting of the Security Council, para. 16.

4% For example at the Mixed Isracli-Syran Armistice Commission {5/3343/ Add 1
p. 17, and also pp. 9, 10, 12, and 15} as weli as at the 2%Mh Meeting of the
Security Council, para 40.

5 See the reporl cited above, mote 40, at p. 12 “natural and customary rights 1o
fish, to draw water...” and Annex A to the same report which is an aide-memoire
dated 15 December 1954 from the Ministry of Foreign Affairs of Syria: “the
customary rights of the riparian Arab civilian population”, para. 48 and 30,

£1These were forwerded to the UN Secretary General by Major-General Burns,

Chief of Staf of the Truce Supervision Organization: 5/3343 Add 1
525/3516/ Add. 1, 30 December 1945, cited in Bar-Yaacov, op. cir, pp. 221-211
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by a UN military observer. The commander stated that on 10 December
1855 he had firad at an Israel police boat with a hazooka when the
boat was at a distance of 80 meiers from the shore; he also admitted
that he had received instructions by telephone from his company
commader to fire at the Tsrael police boat if it got closer than 200
melers from the shore™

“Syria has challenged civilian activities and police patrolling along
those parts of the international frontier which delineate the demili-
tarized zone and the ten-meter sirip on the easiern shore of Lake
Kinneret.® As a result of this policy, she succeeded in extending her
control bevond the international frontier. She exercised jurisdiction
in certain portions of the demilitarized zone and dominated the ten
meter strip in a way which made it inaccessible to Israclis. In the area
of Almagor,’ Syria encroached not only upon the demilitarized zone
on both banks of the Jordan, but also upon Tsrael territory lying
west of the demilitarized zone™."

Syrian policy denying the validity of the 1923 “political border™
implied a denial of the applicability of Isracli law in areas on the for-
mer Palestinian side of and now Isracli side of this border. Syria thus
maintained that the Palestine Land Development Company “had no
right in law justifying expropriation of Arab lands and no executive
power to compel the landowners to accept the execution of the Hula
project on their lands"™.®

The same Syrian policy also threw light on defects found in the

53 Bar-Yeacov, ap. efr, B 221, For the sitvation in February, March and April 1966,
which was essentially the same, see ibid., p. 236,

B Writing in 1966 Bar-Yo'acov (op. cit, p, 236) states “Syrian army positions are
in full control of the len-meter strip; the troops manning them prevent by force
the mecezs of Istacli: to the strip and abduct Israeli civilians who approach the
sirip from the lake”

8¢ , land situated in Tsracl territory west of the central demilitarized zone”, which
was invaded by a large Syrian force in 1951, “had for a number of years been
subjected to Syrian military infiliration and 1o a ceriain exient, Arab cultivation™.
“Thus, on 25 May 1963, an Is-ael complaint stated: ‘Lends situated in Israel, west
of a hne between approximately MR 20842-25819 and M R 20870-26000, are

zing cultivated by Syrians who crossed both the intemztional boundary and the ‘
western limits of the demiliterized zone'™ (ibid., p. 200, 216). "Amb !'a.n‘nin,g"
in any part of the demilitarized zone means a corresponding extension of Syrian
control west of the intemational frontier™ (ibid., p. 2100

5 7hid, p. 259. Emphasis added,

57 Ibid, p. 71. In fact Isracl never pretended to expropriate any “Arsb lands” in the
demilitarized zone. '

i
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1923 international frontier. “During his visit to the Middle East in
January 1959 Mr, Hammerskjold proposed that the whole of the
armistice demarcation line and of the international frontier be surveyed
and marked on the ground™.* This was again requested by Tsracl on
24 June 1963, with regard to the Almagor area,”™ and on 24 August
1963, in a report to the UN Secretary General, Lieutenant-General
Bull, the Chicl of Staff of the UN. Truce Observers, “drew attention
to the necessity for marking the armistice demarcation line and the
former international [rontier, where the armistice Jdemarcation line
follows the boundary line. In many cases, he stated, there were doubts
as (o the location of the line, and this had been and remained a source
of incidents”. The recommendations of Licutenant-General Bull were
upheld by most members of the Security Council® An opposing
draft resolution presented by Maorocco, but most probably formulated
with the active participation of the Syrian representative, made no
reference to any survey of the armistice demarcation line and the inter-
national frontier.® Syria objected to the marking of the whole inter-
national frontier “since such marking might be taken as recognition
on her part that the line indicating the old mandatory frontier represents
the present frontier between Israel and Syria. Syria has firmly denied
the existence of an international frontier between herself and Israel™.
“Syria has been interested in the marking of the armistice demarcation
line where it delimits the western limits of the demilitarized zone, in
order to throw doubts on the inclusion of the zone within Isracl
territory™.52

In addition to the formal defects in its demarcation, the 1923 line
suffered also from inherent defects. Syrian positions dominated almost
all the disputed fields. Writing in 1966, Bar-Ya‘acov states: “Along
the whole frontier of about seventy-six kilometers, with the exception
of the area of Almagor, Syrian positions are entrenched on the iop of
a series of high ridges overlooking the Israel settlements and the land
cultivated by them. These positions are, on the average 460 meters
higher than the settlements and the soldiers stationed there are able
at will to shoot at Isracli farmers without fear of any effective counter-

58 Ihid,, p. 244.

88 1bid., pp. 200-204, based on 55401, 24 Auvgust 193, Annex 1L

B0 fhid., p. 255, based on S/PV 1165, 26 November 1964, and S§/PY 1179, 17 De-
cember 1064, )

&1 Jbid,, p. 257,

62 Ihid,, op. eit, p. 244, Sce also p, 288,
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action. In the southern demilitarized zone, for instance the difference
in height between the Syrian positions in Upper Tawafig and the
settlemments of Ma'agan, Tel Qazir and Ha-On is some 500 meters in
a range of one to one and a half kilometers. Only a very drastic military
gperation on the part of Israel ground troops or air force could over-
come the topographical advantage which Syrians enjoy in practically
the whole of the frontier area™.®

The continued Syrian disavowals of the 1923 international frontier,
combined with the claim for future sovereignty over the demilitarized
zones contiguous to the frontier, conferred upon Syrian encroachments
on this frontier the dimension of a display of state activity iniended
to amount to actual effective control® Whether this achieved the
desired legal effect, or whether Syrian activities were no more than
a series of violations of a legally binding boundary, as both Israel®®

€1 Ihid, pp. 183=184, The diferénce in altitude of the Golan Heights and the Hula
Valley respectively is about 3,000 feet, The demilitarized zones were “a source of
constant friction™ and “largely comtributed to the setting in motion of the chuin
of events which in June 1967 led to large-scale conflagration now known as the
Six-Day War™: Blum, op. ¢ir, pp, 69, 94, 95

& “[Slovereignty cannot be exercised in fact at every moment on every point of
a territory™ (Judge Huber in (1928) 22 AJIL B67, §77). The International Court
in the East Greenland caze (1921) PCIJ. Ser A/B No. 53) “traced the exercise of
sovereignty through successive periods until the critical date when Norway sought
to annex the territory”. “A display of sovercignty at irregular and comparatively
long intervals was held sufficient for effective occupation both in the Island of
Palmas and Fastern Greenlond cases™: CH.M. Waldock, “Disputed Sovereignty
in the Falkland Tsland Dependencies” (1948) 22 BYBIL, 319, 321, 337.

8 The basic conditions of acquisitive prescription are two according to Verykios:
(a) “Le silence du wveritable souverain, pendant un ceriuin laps de temps assez
lang pour Mepitimer la posscidion du nouvel scqguérecur'; (B) “Liexercice effectil,
continu el sans lacune de Iz souverainetd terdloriale™. (Vervkios, La Frescription
en droit {nternational public (1934), p. 75. DHN. Johnson, "Aequisitive Prescrip-
tion in International Law™ in (1950) 27 BYRIL 332, 348 upholds this formulation
as identical to that made by Huber albeit less explicitly, in the frland of Palmas
case. As for the peaceful possession necessary for the formation of acquisitive
prescripticn, Johnsop (p. 346) cites Faucille (Traité de droit iniernational public,
vol. 1, part. 2, p. 761) who arpues that the possession of AlsaceLormine by -
Germany after 1871 “was not sufficiently peaceful to allow prescription 1o operata™,
Moronver {p. 345) “in the Chamizal Arbitration, the Commissioners insieted ¢
that posession maintained in the teeth of constunl opposition did not amount /
to prescription, Display of authority by one party, scquiescence in that display
by the other party—those are the sine gua non of acquisitive prescription. The
principle that the possession must be peaceful is, in fact, scarcely in doubt™

The Syrian “posscssion” of the demilitarized zones was cerlajnly not pesceful,
because Tsrael never acquiesced in it '
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and the UN® saw it throughout the years 1949-1967, it still remains a
fact that during those 18 years the 1923 frontier line did not play the
role of an international boundary.®® In view of this history the question

# The Minister for Forelgn Afuirs of Syria in the observations he made on the
report, dated 6 January 1935, of the Chiel of Sl of the UN. Truce Supervision
Organization, pointed out that “the Mixed Armistice Commission has Implicitly
admitted that the ten-meter strip {on the northesstern shore of Lake Tiberias) ia
part of lIsrael territory, and that Isruel has consequently inherited the Palestinian
territory delineated by the international boundary as defined in the said Franco-
British Agreement of 7 March 1923.., this is the first time in its existence that
the Mived Armistice Commission has made such a gross error with regard to the
territorial question™ (5/3343 Add I p. 13).

67 Tweo opposing theories of boundaries of, respeciively, Sir Thomas Holdich and
Professor L.W. Lyde gre too well known. The former who had actual and long
expetience in boundary demarcation accorded prominence to the defensive and
military conception of the function of boundaries. Fortified by the conviction that
*signs of international good-will are not frequent enough fo warrant boundary
fixing that “would lead to the mingling together of the human fringes of the
nations”, Holdich contested Lyde’s view that boundaries should be placed where
population is dense and where people are forced to meet one another. Man being
“a fighting animal™, said Holdich, “he must be prevented from physical inter{erence
with his neighbour by physical means... A boundary must be a barrier.” Of
all the barricrs, he thought, mountains were the best. He was particolarly satisfied
with [the] Pyrenees and the Alps, the Andes and the Himazlayas. Failing high moun-
tains, he recommended common divides and waler partings, whose defensive value is
also questionable. Descrts, swamps, forests and high mountains have of course
contributed their barrier character to national defense. nevertheless, nature alone
has nowhere oreated an impossible barrier.

Professor Lyde brought to bear upon the subject his wide knowledge of the
historical, racial, lingoistic, and economic relstions of human groups. He re-
proached Sir Ho'dich for setting forth a purely military doctrine of boundaries,
as if war were the normal state of man. In hie view, a boundary must be an
international feature, a promoter in peace and barrier in war. Civilization ia
“rrogress in the art of living tozether,” he added. He was of the frm view that
a boundary which encourages “a maximum of pesceful tendencies” and offers
a barrier as good as a mountain range is the navigable river. River boundarics
also favour cultural and linguistic assimilation and the incoming of outside ideas
and of international tendencies.

“The above two theores manifest diversent alternatives. On the one hand,
it has been told that nations are not trustworthy and, therefore, they should
have defensible borders. As such dofences are hard to find, they musl be
supplemented by =riificial constructions and armies, On the other hand,
nations are expected to live in peace across the waters of & river. Aciwal
practice of Boundary-mating, subscquent to the times these theories were
devised, has proved that, their demerits aside, they both have some value. Tt
will be incorrest to ascurie that intomations] ethies will be permanently so
low that defensive Boundaries will always be essential 1o safety against
attack. On the other hand, boundary makers do in fact draw boundaries on
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begs itself whether there are any compelling reasons for the mainte-
pance in the future of the line delineated in 1922-1923.

D. PROSPECTS

A major consideration which in 1922-1923 led to the dclineation
of the frantier in a way which excluded the Golan Heights from Pales-
tine militates since 1952 in favour of its inclusion in Israel. This
consideration was based upon data relating to private ownership of
land. The force of this consideration was admitted by the Syrian
Government when in 1951 it founded its opposition to Israel’s initiative
in draining the swamps of the Hula on the private ownership of adjacent
lands by individual Arabs in the demilitarized zone who, according
io the Syrian Government “were strongly opposed to the work and. ..
would not accept compensation™.®

The 1923 frontier between Syria and Palestine was drawn in ignorance
of the fact that considerable stretches of land to the east of that line
belonged to Jews. According to authentic documentary sources seen
by the present writer, the main Jewish landowner was PICA (the
Palestine Jewish Colonization Association), owning some 80,000 du-
nams® in the villages of Jilin, Kawkab Qibliyya, Muzra‘a and Sakhem,
in the subdistrict of Dra‘a, and in the villages of Nafa'a (which is to
the north of Sakhem al-Jawlan), Beit Akkar and Kawkab Shamaliyya
in the subdistrict of Fig.” Some of these properties, notably in the
village of Jilin, were originally acquired by Agudarh Akhim, a Jewish
organization in Russia, which had also erected a number of buildings

defensible lines, as far as possible. Similarly, boundaries are not deliberately,
and always, placed where people meet; nevertheless, considerations of “politico-
ethnic frontier” suggesied by Professor Lyde did play an imporiant part in
delimitation of international boundaries in post-World War periods” {emphasis
added) (Shamra, pp. 38-39).

During the two world wars or in their aftermath. the "publicists were mainly
concerned with the pature of boundaries in terms of their being good or bad
from the perspective of military defence” *...during the period ending with
Werld War T the emnhasis had been completely shifted from the criteria by
which & boundary was drawn to the functions it performed”. (ibid., pp. 22-23)./

63 Bar-Yaacov, op. cit., p. 71. In fact it was osly after they were told by the
Syrian Governmient to refrain from negotiating for compensation that they did so.

9% A dunam consists of 1,600 square arshins == 9393 square meters: See Jones W.
Redhouse, A Turkish and English Lericon (Constantinople 1521) p. $18b,

70 Besides, mearer to Damascus, PICA owns land in Bousta in- the subdistrict of
Agra,
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near the village of Nafa‘a. Later the properties at Jilin were transferred
to PICA. The initiative for the acquisition of land in Sakhem al-
Jawlan came from two associations, one called Shavey Tzion in New
York whose aim was to establish a settlement called in 1895 Tiferet
Binyamin™ and the other founded in Roumania with the aim of
establishing a settlement at Tel-Amidun. The transfer of the ownership
to PICA occurred most probably as a result of the order issued by the
Ottoman authorities in 1896 and put into effect in 1897, banishing
Jewish settlers who were Russian or Roumanian nationals.™ Besides
PICA’s landholding one Jewish settlement called Bnei Yehuda man-
aged, however, to survive the official Ottoman persecutions, probably
because its settlers were Ottoman subjects, indigenous Jews from
Safad, Their settlement in the Golan had been facilitated, and perhaps
even instigated, by the Algerian Jew Shmuel Abu who had collaborated
with the leader and hero of the Algerian resistance against the
French occupation, Abd el-Qader. Taken prisoner by the French in
1847 Abd el-Qader was released in 1853 and settled in Damascus.
Several thousand Algerians followed him to Syria. A part of them settled
in the vicinity of Lake Tiberias. Shmuel Abu who had been expelled
from Algeria by the French even earlier was by that time living in
Safad, the capital of Galilee. Relations between Abd el-Qader and
Shmuel Abu were renewed and maintained also by the descendants
of the two persons. It was through these contacts that Jews first re-
oriented themselves towards the Golan Heights,” which were densely
settled by Jews during the Second Temple period and for hundreds
of years therzafter. :

In 1887 members of Bnei Yehuda had bought a third of the lands
of the village Bir Shaqum, and later, round about 1892-1893, exer-
cising a right of preemption, acquired the major part of the lands of
that village. According to one source,™ in 1599 approximately the
lands were registered in the name of one Guldman. However, the
present writer has seen Oitoman litle deeds, relating to thousands
of dunams, registered in the names of other Jewish owners. Jews
attempted settlement also in 1908 in the Bet Zayyada {al-Butayha)

7 Elhznan Oren, Hibbar Tsion hbi-Brifania ISTE-1898 (1974), p. 115

72 1bid., p. 190,

13Y, HaRozen, Hazon Huo-Hitnahalut Ba-Galil (1971), pp. 236-237, 246 note 6.
M. Neustadt, Ha-Golan, (Miarakhot Publication, 1969), p. 151,
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valley.”® Most of the remaining Jewish settlers fled from Bir Shagum
after the murder of a Jewish family there during the mid-twenties.
Nevertheless, during the land settlement activities in the Golan in 1944
even owners who did not live on the spot took care to have new Syrian
title deeds issuzd to them. In some cases the land settlement gave
rise to litigation against trespassers, which was still pending in 1948,
when Syria lauched its war against Israel

Admittedly the land owned by Jews in the Golan Heights may not
amount to the majority of the arable land in that region but account
must be taken thereof. Syrian Legislative Decree (Marsam Tashri'i)
No. 189 of 1 April 1952, “Conditions for ownership by non-Syrians of
immovable property”,™ as amended by the Legislative Decree No. 155
of 15 November 1952, denies foreigners the right to own immovable
property in the countryside and requires them to obfain a permit for
the acquisition of such property in urban centres. Qutside urban centres
immovable property already owned by foreigners cannot devolve by
way of succession upon their heirs who are entitled only to compen-
sation from the Directorate of the State Lands (Idirat Amlik al-Dawla).
On the other hand, disqualifications and restrictions of this kind are
unknown in Tsrael, where private ownership both by nationals and by
foreigners is fully respected. All this is to say that annexation of the
Golan Heights by Syria extinguishes property rights acquired by
foreigners, whilst inclusion of the region in Isracl provides protection
for all acquired rights in land.

Another factor which was actually ignored in the early twenties™
and which later greatly facilitated tension and friction along that
frontier is the total disregard of sirategic considerations by those
who delinea‘ed if.

No doubrt “it is hard to find a mutually acceptable strategic boundary

T See "Modem period” in RAMAT HA-GOLAN in Encylopacdia Judaica, Vol. 13,
column 1534,

T §yrian Official Gazette Mo, 19 of 3 April 1952, pp. 1604-1605,

T Ihid. No. 68 of 27 November 1952, pp. 49364937,

T8In the course of consultations within the Pritish Foreign Office in view of the’
Anglo-French confeiznce which was about to be held on 23 December 1923 A
British expert remarked: “it is difficult to discuss a frontier with the French on
purely military grounds when the hostilities which are to test the frontier's
efficacy must almost certainly be between France and Great Britain': Frischwasser-
Ra'anan, op. cif, p. 123, See also pp, 144-145 Indeed the frontier was finally
determined on grounds of private land ownership and irrigation plans.




104 Y. MERDN

between unfriendly states, even though natural barriers exist™.™ “John-
son® cites authorities to show that a boundary along a mountain
crest favours the attackers as much as, if not more than, the de-
fender™.®™ Yet such a boundary is certainly more equilable and prefer-
able than an arbilrary ling which favours one side only.® As manifestly
shown by its history throughout the years 1948-1967, the 1923 fron-
tier was such an arbitrary line,

The history of the Golan Heights, both in modern as well as in ancient
times reveals the regional links with the west of it.

The Druzes, who are now the main clement of the indigenous popu-
lIation in the Golan Heights, have a long tradition of recalcitrance
towards Damascus. They resisted the demand made by Tbrahim Pasha
in 1837 for conscripts.® “[Tlhe wheat growing areas of the Houran
were closely tied to Palestine, where Haifa had been their main port
of export since the days of the Hejaz railway™® After the First World
War the French Authorities kept the main concentration of Druzes in
Jehel Druze as a district *state”, which witnessed the 1925 insurrection.
Jebel Druze “remained outside Syria™ according to the first constitution
granted to Syria by the French, en 30 May 1930, and though the Franco-
Syrian Treaty of 9 September 1936, which was never ratified by France,
incorporated the Druze district into Syria according to the wishes of
the Syrian nationalists who yearned for the inclusion of the whole
of Palestine according to their “Greater Syria” plan, yet the admini-
strative autonomy of that Druze district was expressly provided for.®
Throughout the period of the French Mandate in Syria the flow of
“Hourani”™ immigrants and infil'rators from the Golan Hgights into
Palestine never stopped. Jusi three years before Syria lost its control

12 5.B. Jones, Boundary-Making, A hoandbook for Siaresmen, Treaty Editors and
Foundary Commissioners (Washington 1945), p. 15

8 Iohnson, “The Role of Political Boundaries”, (1917) Geograpliical Review 209-210,

Bl Jones, ep. i, p. 15,

B "Assuming thal the primary objecl in defining a frontier is 1o set up a defensive
partition between continguous States which shall prevent mutnal trespass, or illegal
expansion into eithér territory, the actuzl boundary s desipned either to settle
immediatz disputes, or, in the case of a conquered lerrftory, it is to prevent future
complications of an aggressive mature”: H. Holdich, Political Frontiers ard
Boundary-Making, (1916), p. 128, ciled in 5W. Boggs, Infernational Boundaries
(19407, pp. 11-12.

BI AL Tibawi, 4 "-f-.uft‘r?i-H-".T.'u!}' of Syrig (1967, p. 79.

24 Frischwasser-Ra'anan, op. cit, p. 145

85 Lenczowski, op. ¢if, pp. 270-271-272.
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over the Golan Heights in 1967, she recognized the region's distinctive
character by constituting it a county (muhdfaza) on its own. After
the Six Days War the TIsraeli authorities in the Golan Heights
established there a Religious Court for the Druzes,® which started
to function in November 19725 This Court is constituted under
provisions essentially similar to those of the Isracli 1962 Druze Relig-
jous Courts Law.®® The Court applies the Isracli law of personal
status to Druzes, which is in fact an adaptation of a like law promul-
gated in 1948 in Lebanon.®

Owing to the durability of the basalt stone, which is characteristic
of the area, the Golan abounds with remains of ancient synagogues,
Hebrew inscriptions and houses. These attest 1o the existence of a dense
Jewish population from the time of Herod onwards. The first seat of
his grandson, Agrippa 1.* was there. In 39 CE. Agrippa I was granted
Galilee and in 41 C.E. also Samaria and Judea, to become Israel’s most
popular and beloved king at the time of the Second Temple. The
latter’s son, Agrippa II, also started his royal career in the Golan,
and joining the Romans during the Jewish revolt against them, he
was slightly wounded near Gamala.® This town in the Golan Heights
is frequently mentioned by Josephus Flavius, who commanded the
Jewish revolt in the Galilee.® Despite changes of fortune the Jewish
population in the Golan Heights “survived more than 600 years
down to the Arab conquest”, and even later, under the Arabs “a

81 Order concerning the Establishment of Druze Religious Courts, No. 16, CPO of
1 February 1973, pp. 1157-1160.

¥ Nissim Dang, The Druze, Community and Tradition, Minstry of Religious Affairs,
Depariment of Druze Affairs (Jerusalem 1974), p. 96

8217 Laws of the State of Israel, 27-32. Mo account scems to have been taken of
the Svrizn (\Gndn al-Mahdkim al Madhhabiyya lit-Taifa al-Darziyya (The Religious
Courts for the Druse Community Law) of 30 January 1945, because under the
1961 Syrian Law of the Judiciary (Syrian Official Guzette No. 12 of 1961 pp.
1324-134R) there is only one Druze Religions Court in Syria (scction 35 of the
Law), whose jurisdiction is limfled to the province of Suweida (Schedule 6 of
the same Law, p. 1346). The Druze Court of Appeals “remains abolished” under
sectivn 35(3) of that Syrian Law. According to local Druzes, they were under Syrian |
rule subjected 72 matlers of personal status to the furisdiction of the Moslem
Court at Quneitra, Nissim Dana, op. cit., p. 59 f

= Ibid,, p. 27.

W Encyclopacdia Judaica, Yol 2, columns 415-416-417.

M Encyclopaedia Judaica, Yol 2, columns 417-418,

% Flavius Josephe, Awobiographfe texte etabli et truduit par André Pelletier
Edition “Les Belles Lettres” (1953), pp. 811, 65 et seq, 5851, 114, 117




106 Y. MERON

Jewish community lived at Yehuddiyya (namely —"The Jewish™) up
to the 13th century and Jewish travellers of the Middle Ages used to
visit the local synagogue™® Tt was only in our own days that the
present Syrian State changed the name of Yehuddiyya into Arabiyya,
aspiring to erase thereby the Jewish imprint upon the Golan Heights.

Several Arab and Jewish writers lamented the scparation of the
Golan from Palestine, Hourani writes; “The delimitation [of the
frontier] was in some ways arbitrary. There was no good reason,
economic or ethnic for the inclusion of the Hula district in Palestine,
for the separation of the Hauran and Jebel Druze from northern
Palesting”.® Similarly, Frischwasser-Ra‘anan writes: “From the de-
fensive, historic and geographic points of view" the frontier from
Banias to El-Hamma “was meaningless™.® Brawer adds “the directors
of the British policy did not foresee that defence problems might
arise along the frontier. Nor did they see the weak points in fixing
sections of border of a formalistic character [“A line on the shore
parallel to and at 10 meters from the edge of Lake Tiberias”, “50
meters east of the eastern branch of the Jordan”], in establishing
the location of the frontier on unstable elements such as “the last
houses of the village" (as it was at the time of the demarcation of
the frontier), certain buildings, ruins and even trees, and particularly
those cairns, destined to mark the frontier which can easily be re-
moved or moved from their place. Thus, after a short peried, doubts
began to arise as lo the exact line of the frontier. The Mixed Tsraeli-
Syrian Armistice Commission, when it functioned, had to deal with
frequent disputes relating to the right location of the f{rontier, which
were caused by these defects™.®

2 RAMAT HA GOLAN, in Encyclopaedia Judaica, Vol 13, p. 1532, See also. 15,
Buckingham, Travels in Polestine through Bashan and Gilaad, East of the River
Jordan, including a vis: to the cities of Geraza end Gamala in the Decapolis,
London, Longman, Hurst, Rees, Orme and Brown, 1821

E.G. Rey, Voyage dans le Haouran et aux bords de la Mer Morte exéculé pen-
dant les anndes I857 er 1558, Paris 1861.

™ A H Hourani, Syrig and Lebanon, A Political Essay (1946), p. 56. Emphasis
added.

9 0p. rir, p. 144,

® M. Brawer, Geval ha-Tsofon shel Erctz Yisrael w-Farashat Keviate bi-Tekufar
ha-Mandar, (196%), p. 9
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The hope may be expressed that there will be no recurrence of a
sitaation accompanied by these unnecessary hardships and difficulties.®”

f

97 Post Scriptum: On 14 December 1961 the Knesset adopted the Ramat Ha-Golan
Law according to which the law, jurisdiction and administration of Isracl shall
apply as from the above date to the arca of the Golan Heights as delincated in
a schedule to the law which corresponds to the area formerly under Israeli military
government.
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