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Standing to Challenge Another's Tax Benelits:
Abortion Rights Mobilization Revisited’

I, Introduction
LR.C. § 501(c}(3)' prohibits tax-exempt charides from engaging in political
campaign actvity.” There have been allepations chat the Catholic Church has enpaged

in such activity by supporting candidates for public office who oppose abarrian, and

* Copyright ® 1991 by Harvey P. Dale. All rights reserved. Portions of this paper
are based on earlier papers presented to the Tax Forum and at a Pracricing Law Insti-
tute progrim.

1. Ciraticns to "[.LR.C." refer to the Internal Revenue Code of 1986, as amended.
Clradions to "['reas. Reg." refer 1o the ‘[reasury Regulations promulgared under ir.
leferences to the "Code" are intended ro mean the Internal Revenue Code of 1986, as
amended, unless the conexr clearly otherwise requires.

2. A demailed discussion of chis prohibition is beyond the scope of this paper. The
Jollowing articles are helpful: Chisolm, Exempt Organization Advocacy: Maiching the
Rules 1o che Raticnale, 63 Inp. L.J. 201 (1988); West, The Free Exercise Clause and 1he
Internal Revenue Code’s Restrictions on_the Political Activity of Tax-Exempt Organiza-
tions, 21 WAKE FOREST L. Rev. 395 (1986); Caron & Dessingue, LR.C. 501(<)(3): Pracri-
cal and Consticutional Implications of "Political" Activity Restrictions, 2 J. Law & POL.
169 (1983); Whaley, Palitical Activities of Section 501(c}{3) Oreanizations, 29 5. CaLIF.
TAX. TNST. 195 (1977); Note, Political Speech of Charitable Organizations Under the In-
ternil Revenue Code, 41 U, CHI L. REV. 352 {1974); Garretr, Federal Tax Limitaticans
on Polivical Activities of Public Interest and Educarional Organizations, 59 Gro. L.
561 (1971); Hauptman, Tax-Exempt Private Tducaronal Insttutions: A Survey of the
Prohibition Against Influencing Legislation and Intervening in Political Matrers, 37
BroOKLYN L. Rev. 107 (19703; Note, Regulating che Political Activities of Foundations,
B3 Harv. L. REv. 1843 (1970); Noze, Political Activity and Tax-Exempt Qrganizations
Before and After the Tax Reform Act of 1969, 38 GEO. WaSH. L. Riev. 1114 (1969);
Note, The Sierra Club: Polivical Activity and Tax Exermpt Charitable Status, 55 GRO. LJ.
1128 (1966-1967): Note, The Revenue Code and a Charity’s Politics, 73 YALE LJ. 661
{1964); Clark, The Limiration on Political Activities: A Discordant Note in the Law of
Charities, 46 VA, L. REY. 439 (1960). See also the discussions in Cummings, Political
Expenditures, Tax MGMT. (BNA) No. 231-3rd {1988); 1 L. DESIGERIO & 5. TAYLOH, PIAN-
NING TAX-EXEMPT OQRGANIZATIONS ch. 13 ("Acrion Organizations™), and §§ 23.00, 27.12,
27.13, and 32.08 (1987); B. HOrKINS, THE LAW OF TAX-EXEMPT ORGANIZATTONS ch. 14
{'Political Activities'") (Sth ed. 1987).
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by opposing "pro-choice” candidates. The Internal Revenue Service appears to have
taken no action on these allegations.® Ar least one private group has.

In the early 1980s, 29 organizarions and individuals — led by an organization
called Abortion Rights Mobillzation, Inc. — brought suit against the Secretary of the
Treasury, the Commissioner of Internal Revenue, and two Carholic organizations, in
the Souchern Discrict of New York, seeking revocation of the Catholic Church’s tax-
exempt starus under LRC. § 300{c)(3). All of the plainti(ls were pro-choice and all of
them opposed the alleged activities of the Catholic Church in lobbying and participat-
ing in political campaigns on behalf of candidates supporting the Church’s anti-abor-
tion views and in opposition o candidares wifh conteary views. The complaint alleged
thar the IRS had declined to enforce, against che Catholic Church, the Code’s prohihi-
tion against political campaign activity by LR.C. § 501{c}(3) organizations, while en-
foccing it regularly as to other such organivatlons. Plaintifls asked for relief under
both the equal-protection and che establishment clauses of the Constitution.”

After extensive litigation,® the Second Circuit Court of Appeals in 1989 dis-

3. Because the IRS is prohibited, by LR.C. § 6103{a), [rom making disclosure of tax
rerurns and tax cecurn information, it is possible that the IRS is indesd pumsuing the
issue but wichout the public having knowledge of its activities. Relerences in this
paper to the "IRS" or the "Service" are intended to mean the Internal Revenue Service.

4. The facts are more fully developed in the first of the reported decisions in the
litigarion, Abortion Rights Mobilization, Inc. v. Regan, 544 F. Supp. 471 (SD.NY.
1982).

5. The entire lengthy string citation to the reported decisions in the Abortion Righes
Mabilization litigation is: Abertion Rights Mobilization, Inc. v. Regan, 544 F. Supp. 471
{(S.D.N.Y., 1982), cerrificarion denied by Aborrion Rights Mobilization, lnc. v. Reean,
552 . Supp. 364 (S.D.N.Y. 1982); Abortivn Rights Mobilization, In¢. v. Regan, 603 T,

{continued...)
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missed the case and denled standing o the last remaining phintiffs;® the Supreme
Court denied certiorari an April 34, 1997 The next day, the president of Abortion
Rights Mobilization, Lawrence Lader, was quoted as saying, "L just don't know haow
you'd come up with a plaindgff o fit che Court's definition of standing." This paper
sugpests that Mr. Lader may have been wrong, and that the Second Circoit's 1989
opinion in ARM perhaps may be bertter undersiod as setting forth a road map for, ra-
ther than as posing an insuperable obstacle 1o, obtaining standing.

Permitting third-parties to have standing to challenge rax-exempr status might
dramatically change the pace of the development of the law in some areas. This paper
(in part I1, p. 4, below) first brieflly mentons a [ew of the restrictions imposed on
LR.C. § 501{c){3) organizations, focussing on {lelds in which the IRS has been less
than vigorous in applying or seeking 1o elaborate the scope of such restricrions. This

identifies several areas in which third-party challenges to rax exemptions mighr accel-

5. {..continued) .
Supp. 970 (5.D.N.Y. 1985), Abortien Rights Mobiljzation, Inc. v. Baker, 1985 W1 2032
(July 15, 1985); Abortion Rights Mobilization, Inc. v. Baker, 110 F.R.D. 337 (S.D.N.Y.
1986); affd, In re United States Cacholic Conference, 824 F.2d 156 (2d Cir. 1987);
cert. granted, United States Catholic Conference v. Abortion Rights Mobilizarion, Inc.,
484 U.5. 975 (1987); rev'd, United Staves Catholic Conference v. Abortion Rights Mobi-
lization, Inc., 487 U.5. 72 (1988); In re United Stares Carhilic Conlerence, 885 F.2d
1020 (2d Cir. 1989); cert. denied, Aboction Rights Mohilization, Inc. v. Unired States
Cathaolic Conference, .5, , 110 8. C1. 1946 (1990).

6. In re United Scates Carholic Conference, 885 [.2d 1020 (24 Cir. 1989) (hereinal-
ter cited as "ARM™).

7. Abortion Rights Mobilization, Inc. v. United States Catholie Conference, 1.5,
L, 110 8. Cr. 1946 (1990).

8§ N.Y. Times, May 1, 1990, at A18B, cols. 4.5.
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erate changes in the law, It next (in part IIT, p. 14 below) provides an overview of 1he
law of sranding, before turning {in part IV, p. 21 below) to a discussion of the Abor-
tion Rights Mobilization case. An analysis of other relevant precedends is then provid-
ed {In part V, p. 28 below). After suggesting {(in part VI, p. 44 below) several methods
for achieving standing in light of the ARM decision, a few final comments and conclu-
sions are set forth (in part VII, p. 46 below).
II. Restrictions on Activities of IRC. § 501(c}{3) Entities

‘The tax law imposes various restrictions on organizations described in LR.C. §
501{c){3). Some of these appear on the face of the statute; others have heen engrafe-
ed by courts or the Service. The IRS has been fairly vigilant in enforcing some of
these restrictions.” Others, however, appear t0 have been given less, or uneven, ar-
tention. ‘The discussion here centers on several examples of the latter group, because
— if third-pardes cowufd achieve sianding o challenge wac-exemprt status — it seems
likely that they would force Rurther judicial examination of these sometimes-less-scruti-
nized restrictions.

The Code on its face permits an orpanizatiaon o qualify under LR.C. § 501(¢}{(3)
only if

"no substantial part of [its] activities . . . is carcying on propaganda, or other-
wise attempting to influence legislation . . . and [it] does naort participate in, or
Intervene in . . . any political campaign on behalf of (or in opposition w) any
candidate for public office."

9. For example, LR.C. § 5301{c)(3) proscribes private inurement, stating that an orga-
nizadon will qualify only if "no parct of . . . [its] ner earnings . . . inures  the benefit
of any privare shareholder or individual.” The IRS [requently enforces this prohibi-
tion. See, e.g., the many cases and precedents cited in B, HOPKINS, THE Law OF TAX-
EXEMPT ORGANIZATIONS ch. 12 (5th ed. 1987).
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From one point of view, these lobbying and political campaign restrictions have been
given enormous attention by the IRS, particularly during the past five years while the
debate raged over the proper scope of the regulations for purposes of the elective
provisions of LR.C. § 501¢(h).** From another viewpoint, however, it may be that the
Service has not enforced these restrictions viporously or even-handedly with respect (o
cerrain religious organizations. This ladter viewpoint forms the gravamen ol the Abor-
ticn Righes Mobilizacion's litigation allegations.

An even less-explored restriction derives nor [rom the face of the stme buc

from the Supreme Court's interpretation of it. In Bob Jones Univ, v. United Srates,"

the Supreme Court denied charitable tax-exempt sratus'? to schools which discrimi-
nared against blacks. The majority opinion, by Chief Justice Burger, uses a simple
syllogism. As its first premise, it interprets LR.C § 501{c)(3) as resting on "cerrain
common law standards of charicy — namely, thar an institution seeking tax-exempt
starus must serve a public purpose and nor be contrary o established public poli-
¢y As its second premise, it finds thar "racial discrimination in education violates a

mose fundamental national public policy . . . .""* Fram these premises, ir concludes

10. Much has been written about this recent controversy, and about the earlier de-
velopment of the Code’s restrictions under ILR.C. § 501{c){3) iself. A selecred biblio-
graphy, of almost 100 ivems, is set forth in Appendix B, p. 54, below. The now-final
LR.C. § 501(h) repulations were adopted by '[.D. 8308, 55 Ied. Rep. 35579 (Aug. 31,
1690). They appear as Treas. Rep. §§ 1.501(h)-1, -2, and -3.

11. 461 U.S. 574 (1983}, decided May 24, 1983.
12. This phrase is intended o refer to LR.C. § 501{c)(3) generally.
13. 461 U.5. at 586.

14. 461 U.5. at 593.
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that the Institutions in guestion do not qualify for tax exemption under LR.C. §
501(c)(3).

The Jusdces were clearly concerned about the ultimate reach of this line of
reasoning. ‘Thus, the opinion cautions:

"We are bound o approach these questions with full awareness thar derermina-
rions of public benefit and public policy are sensitive matters with serious im-
plications for the insritutions affected; a declaration that a given institution is
not 'charitable’ should be made only where there can be no doubr that the
activity involved is contrary 10 a fundamental public policy.™®

QOnly a few pages later, it repeats the cavear:

"We emphasize, however, that these sensitive dererminarions should be made
only where there i3 no doubr that the organization's acrivities violawe fundamen-
eal public palicy.""”

Two aspects of the Bob Jones decision bear noting: (1} it rests on staturory
interpretation, not constitutional, grounds;'" and (2) ic identifies only racial discrimi-

nation, not other activities, s violating "fundamental public policy."?

15. The Bob Jones opinion involved both Bab Jones University, located in Green-
ville, South Carolina, and Goldsboro Christian Schools, locared in Goldsboro, North
Carolina. Neither institution denied chat it discriminated on racial grounds; both ap-

pear te have claimed thar such discrimination was based on sincerely held religious
beliefs. See 461 1.5, at 602 n. 28.

16, 461 U.S ac 592,
17. 461 U.5. at 598.

18. The Court explicitly declined to rule on the constitutional arguments presenced
to it. 461 U.S. at 599 n. 24.

19. This is not, of course, intended as a criticism of the opinion, nor is any nepgaiive
implication to be drawn from what was declded by it,



Yebruary 14, 1991 Swanding to Challenge Another’s ax Benefits: Pape 7
Nonprofit Forum Abortion Rights Mobilization Revisited Paper No. 3

Nearly eight years after the Court spoke, the law remains surprisingly undevel-
oped in both of these areas. Despite the tremendous porential impact of the Bob
Jones decision, it has rarely been applied excepr in the area of racial discriminacion.
The constitutionz] issues, argued but not decided in Bob Jones, are sdill largely unex-
plored.® It is as though a massive rock was dropped into a deep lake, but produced
only a small splash and very few ripples.

One important reason for this is that the uncertain reach of "lundamenral pub-
lic policy” properly concerns — and thus constrains — government officials. Fear of ity
potential scope was one of the reasons set forth by the Reapan Administration o ex-
plaln its ahout-face, in early 1982, on the Bob Jones case:™

"For example, If we were to endorse the theory on which rhe Service was pro-
ceeding before the Supreme Court, what would prevent the Service from revok-

20, Largely does nor mean encirely. In McGlomen v. Connally, 338 F. Supp. 448
(D.D.C. 1972}, a three-judge discrict court held that an LR.C. § 501{c)}(8) raternal he-
neficiary society — the Elks — was nort entitled to rax-exempt startus because it pracriced
racial discriminarion. The ¢our did rot disqualify LR.C. § 501{c)(7) social clubs on
the same basis, because (it held) the scope of the ax exemprtion granted social clubs
was much less, and thus their activities did not constitute "state action." In Green v.
Kennedy, 309 F. Supp. 1127 (D.D.C.) (three-judge courr, per curiam), appeal tlis-
missed sub npom. Cannon v. Green, 398 U.S. 956 {1970}, and appeal dismissed sub
nom. Coit v. Green, 400 U.5. 986 {1971), phintiffs argued thar it would be unconsitu-
donal to grant LR.C. § 501(c)(3) status o racially-discriminarory private schocls. In
grancing a remporary injunction, the District Courc held the issues to be "grave and
substantial," and found chat "plaintiffs have a reasonable probability of success." 309
[. Supp. at 1132, Both decisions squarely rest on consttutionzl grounds. They also
antedate Bob Jones by more than a decade.

21. The direct hisvory of the Bob Jones case is fascinating, but would require a too-
lengthy detour to consider here, Some of the more Interesting factual aspects of the
case are set forth in Appendix A, at p. 49, below.
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ing the mx exempt status of Smith College, a school open only to women?
Dioes sex discrimination violate a clearly ennunciared [sic] public policy? . . .

"What about religious organizations that refuse to ordain prissts of bath sexes?
And could the Commissioner decide that if Black Muslim organizations refuse

e admit whites they should be denied a tax exempt starus becanse chey discrim-
inate?

"Further, should the IRS Commissioner be permitted — in the absence of legisla-
tion — to determine what is naticnal pelicy en abortion? Should hospirals chac
refuse o perform abortions be denied their tax exempt status? Qr, reading
Federal policy anather way, should hospirals that do perform abortions be de-
nied their tax exempr status?™*

In finding that racial dlscrimination in education violates a fundamental public
policy, the Supreme Court majority in Beb Jones examined the positions of each of

the three branches of government. Ficst, iv referred o its decision in Brown v, Boared

of Education® as signalling an end to the era in which racial sepregation prevailed in
education in this country.® It looked to the "unbroken line" of cases lollowing that
decision re demonstrate the "Court's view that racial discrimination in education vio-
lates a most lundamental national policy . . . ."* Second, it directed s arention w
Congress, finding thar the passage of Titles IV and VT of the Civil Rights Act of 1964

and "numerous enactments since then, testify to the public policy against racial dis-

22, Administration's Change in Federal Policy Reparding the Tax Starus of Racially
Discriminatocy Private Schools: Hearing Before the Committee on Ways and Means,

House of Renresentarives, 97th Cong., 2d Sess. 182-83 (Ieb. 4, 1982) (statement of
Robert 1. McNamar, Deputy Secretary of the Treasury).

23, 347 U.5. 483 (1954).
24. 461 U.S. ac 593,
25. Id.
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crimination."™ Third, it wrned to che GExecutive Branch, and found in Executive Or-
ders issued by Presidents ‘Truman, Eisenhower, and Kennedy a demonscration of "the
commirment of the Execudive Branch to the fundazmental policy of eliminating racial
discrimination."#

This methodology knows no clear boundary. Would it be sufficient, for exam-
ple, if the courts and Congress hacd taken stcong positions, but the Executive Branch
had remained silent? Suppuse only one of the three branches had acted? Wich whar
balance scale and in what quanrities shoukl che weight of a "public policy” be mea-
sured to determine whether it is "lundamencal"?

The Service has clearly indicared is own reticence abaut possible extensions of
the Bob Jopes rationale. For example, a fairly recent General Counsel Memaorandum,
after quotng the Supreme Court’s own caveat in the Bob Jones decision, stares:

"This caution expressed by the Supreme Court is an impoertane [actor in derer-
mining the limitations imposed hy charitable trust law. We believe that in Bob
Jones the Courrt ser a standard that the public policy invelved must be funda-
mental and there must be no doubt that che activity involved is contrary to that
fundamental public policy."*

That same G.C.M. confirms that "[o]nly rarely has the Service asserted chat an orga-

nization was not described in section 501{c){3) based on illegal acts or violations of

clear federal public policy outside the area of racial discrimination in education.”
Nevertheless, there are a few situations, outsikde of racial discrimination, in

which the Bob Jones rationale has been employed by the Service or by courts. This

26. 461 US. at 594.
27, 461 U.S, at 595.

28. G.C.M. 39800 (June 20, 1989).
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paper will briefly discuss certain other types of activity which may lead e a loss of ax-
eXempr sLatus.

Rev. Rul. 75-38B4® deals with an anti-war group which encouraged its members
and orhers w engage in civil disobedience w further the group's purposes. The rul-
ing holds that tax exemption should be denied. It states, in part:

"In this case the organizatian induces or encourages the commission of criminal
aco by planning and sponsoring such events. The intentional nature of this
encouragement precludes the possibility that the organization might unfairly
fail to qualify for exemptian due o an isolated or inadvertent violation of a
regulatory statute. [ts acrivities demonstrate an illegal purpose which is incon-
sistent with charitable ends. Moreover, che generarion of criminal acts increas-
es rthe burdens of povernmenr, thus frustrating a well recognized charitable
goal, i.e., relief of the burdens of government. Accordingly, the organizaon is
not operated exclusively for charitable purposes and doees not qualify for ex-
emprion from Federal income tax under section 501(¢){3) of the Code."

Note that the ruling carefully puts aside che question of the effect of an isolated or
inadvertent violadon of law. Alchough the mtionale of the ruling has been asseried
occasionally in other precedents,” Rev. Rul. 75-384 only rarely has been cived, and
never has been relied on either by any court or by the Service in any private lecer
rullng. By conrrast, the Service is willing 1o grant LR.C. § 501{c){3) status 10 organiza-
tiens which promote their otherwise-qualifying ends in a confrontational manner, so

long as the confroncational tactics are not illegal

29, 1975-2 C.B. 204. Rev, Ntul. 73-384 is supported by G.C.M. 36153 (Jan. 31, 1979).
Although pre-daring the Bob Jones decision, both the ruling and the supporting
G.C.M. rest on the same public-policy line of analysis.

30. E.g., G.C.M. 38264 (Jan. 30, 1980).

31. G.C.M. 38415 (June 1990).
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One case dealt with a purportedly tax-exempt charity — the Church of Sciento-
[ogy of California — which was urying to forestafl IRS inguiries into ity activities, To
that end, it falsified records, bucglarized IRS offices, stole government records, and
otherwise tried to prevenct che Service from properly auditing it. The Tax Courrt sald:

"When we consider all the facts spread across the voluminous recornd in this
case, we are left with the inescapable conclusion thar one of peditioner’s over-
riding purposes was o make money. We also conclude that criminal manipula-
tion of the IRS 1o maincain ils tax exemption . . . was a crucial and purposeful
element of petiticner’s financial planning."*

In an aleernate holding, the Tax Court found these erimlnal activitles justified revoca-
tion of tax exemprion based oo Bob Jones, ‘The organization’s pattern of conduct was
shocking, and there were sufficient other grounds, including extensive private inure-
ment, to support the cesule™

At least one other Court has denied tax exemption w0 an organlzartion for tri-
fling with the Service. In 1987, the D.C. Circuit Court of Appeals aflirmed a denial of
tax-exempc status o the Synanon Church. An eaclier case between Synanon and a -
vate party had found that Synanon ollicials had destroved evidence relevant to the

determination of its tax-exempr starus, including s alleged advocacy of violence ancd

32. Church of Scientology of Californla, B3 T.C. 381, 504 (1984) {lootnote omirted),
aff'd on other grounds, 823 F.2d 1310 (9ch Cir. 1987, cert. denied, 486 U.S, 1015
{1988).

33. The 9th Circuit alfirmed solely on the private inurement basis.
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deflection of funds to privare persons.* Since this constituted illegal conduet, tax-
exempt status was properly revoked.™

One of the most interesting potential applications of the Bob Jones public-poli-
¢y analysls is found in G.C.M. 39B800.* There the IRS considered whether tax exemp-
tivn should be accorded an organization thac pays a teacher's salary for teaching threc
courses, in 2 public high schoa!, on the Bible as litecature and hisrory. The issue was
whether such payments violated the Escablishment Clause of the Fist Amendmenc. JT
so, thought the Service, the crganization in question would contravene a fundamental
public policy — what could be more "fundamenial” than the U.S. Consdoution? — and
could not claim tax-exempt stmus. After 2 lengthy consideration of the faces and many
of the precedents, the memorandum concludes char, in the particular case, the courses
dealt with the Bible only as literature, and chus there was no violation of the Establish-
ment Clause. The memorandum clearly contemplates a loss of tax-exempr statvs, how-
ever, should a constitutional violation be found. I

Although racial discrimination in education is indlsputably condemaed, cthe IRS
position on racial discrimination in grant making is more complex. Prior 10 the Bob
Jones decislon, the Service had indicated that a scholarship program for whites only
would be ineligible for tax exemption.” ‘The Service later revoked its earlier memao-

randum, and opined thar a whites-only scholamship policy would nov automatically

34. Synanon Foundation, Ine. v. Bernstein, {D.C. Sup. Ci. 1983) (nor officially re-
ported), affd, 503 A.2d 1254 (D.C. App.), cect. denied, 479 U.S. 815 (1986).

35. Synanon Church v. United States, 579 F, Supp. 267 (D.D.C. 19384), aff'd, 520
F.2d 421 (D.C. Cir. 1987). See also G.C.M. 37817 (Jan. 10, 1979 {(accord).

36, (Jupe 20, 1989).

37. G.C.M. 37462 (Mar. 17, 1978).
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resulc in loss of LR.C. § 501(c)(3) starus. Rarher, all the faces and circumsrances would
e examined to derermine whether the administrarion of the fund fostered racial dis-
crimination.® The reasoning is clearly staced in an IRS Training Publication:

"For instance, 3 privare educational trust that awards scholarships only to Cau-
casian students to atrtend a predominantly minority school could be said actual-
ly to discourage racial discrimination in education. On the other hand, schol-
arships for Caucasian students to attend a school chat has a ractally discrimina-
tory policy would clearly foster raclal discrimination in education and, there-
fore, would noc qualify for exemprion under IRC 501(c}y(3)."

The same line of reasoning was later applied o a minorities-only scholarship pro-
gram."

Ouiside of racial discrimination, illepal conduct, and constitutional violarions,
there 3 little precedent illuminating the other sorts of activities which may lead
denial of rax exemprtion on Bob Jones grounds. Neverdheless, future applications of
the Bob Jones standard may be far reaching indeed. Consider, for example, the [ol-

lowing possible candidates: sex discrimination {e.g., by non-coed schools) ™ religious

38, G.C.M. 39082 (Nov. 30, 1983).

39, Update on Private Schools and Impace of Bob Jones University v, 5, EXEMIT
ORGANIZATIONS CONTINUING PROTESSIONAL EDUCATION TECHNICAL INSTRUCTION PROGRAM
FOR 1984 10 (Training 4277.00 (1-84)) {emphasis added).

40, G.C.M. 39117 {Jan. 13, 1984).

41. Im an early reaction to the Bab Jones decision, an IRS training publication nared
that "[pJublic policy in other areas, such as sex diseriminarion in education, is not 50
clearly and uniformly eswablished.” Updare on Private Schools and Impact of Bob
Jores Unidversity v. ULS., EXEMPT ORGANIZATIONS CONTINUING PROTFESSIONAL EDUCATION

TECHNICAL INSTRUCTION PROGRAM IOR 1984 10, 16 (Training 4277-06 (1-B4)). Note,

too, that I.R.C, § 501(i) forbids L.R.C. § 501{c)(7) sccial clubs from engaging in recic!

discrimination and (with certain modifications) religions discriminarion, but does not
{continued...)
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discrimination (e.g., by churches), racial discrimination by black crganizarions, anri- or
pro-abortion activities {e.g., by hospirals), ape discriminaticn, and discrimination
against the handicapped.*

As noted above,” the Service has been extremely cautious in applying or ex-
tencling the Bob Jones ratlonale. Lxcept [or the examples discussed above, no other
instances of its application could be found. The IRS also allegedly has not vigorousty
and even-handedly enforced rhe LR.C. § 501{c){3} prchibition of political campaign
activities. Many advocacy organizations would feel no such ¢onstrzints, The balance
of this paper considers whether anyone other than the IRS might be able o achieve
standing to raise these {or other) issues affecting an organization’s rax-exempr stacus,

I Standing to Sue: An Overview

Because the standing doctrine is complex, the case-law is inconsistent aneJ

much-criticized, and the writings about it are voluminous,* this paper's analysis of i

must be understood to be brief, suggestive, and probably even o some exrent misleacl-

41. (..continued})
forbid gender discrimination. For additional cirations, see B, HOMRINS, TAE 1AW OF
I'AX-EXEMPT ORGANIZATIONS 152-54 (5th ed. 1987); I. TREUSCH, TAX-EXEMPT CHARITABLE
ORGANIZATIONS 178-79 (3d ed. 1988).

42. See Bird, Exempt Organizations and Discrimination, 1 P-H TAX EXEMIT OQRGANI-
ZATIONS 1 3036 (1986), marshalling various non-tax staturtory provisions and court (e-
cisions bearing on pender, relipious, age, and handicap discrimination.

43. See text accompanying note 28, supra.

44. The selected hibliography on standing, in Appendix C at the end of this outling,
p. 63 below, is not exhaustive. €. WRIGHT, A. MILLER & E. COOPER, FERERAL PRACTICE
AND PROCEDURE (2d ed. 1984), item 29 in thar hibliography, devotes more than 430
pages to the topic of standing, #of counrng pages in the pocker-part supplements.
See 13 and 13A id. §§ 3531-3531.16.
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ing In its simplicity.® No effort has been made o include muliiple citations 1o cases,
so even some of the leading relevanc decislons are not referred o in this paper.®
The goal in this part of the paper is merely to provide some scant exposure o the
overall stcucture of the courts’ treatment of standing, as a vantage point from which o
conslder, in mose derail, the ARM lidgation, other cases involving third-party attacks
on another’s tax benefits, and possible ways o atrain stnding after ARM.

"[Clurrent standing law is a relatively recent creation™” Indeed, in 1923, one
of the first cases to deny a taxpayer the right to challenge a {federal act, Frothingham
v. Mellon," relerred to the plaindff’s interest as "minute and indeterminable,™ bur

never used the word, "standing.” The standing doctring is supported by rwo different

45. A leading treatise srates thar "standing doctrine is not susceprible of brief exposi-
tion." 13 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PPROCEDURL §
3531, at p. 351 (2d ed. 1934). Because this portion of the paper is concededly brief,
heavy reliance is here placed on references to thac treatise for additional gloss on con-
cepts which are only lightly addressed.

46. All can be found cited in the authorities cited in the bibliography at p. 63 below.

47. Tlewcher, The Structure of Standing, 98 YALE LJ. 221, 224 (1988} (footnote omit-
tecl). 1t has been called "largely a creature of twentieth century decisions of the feder-
al courts." 13 C. WriGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDIURE
§3531, at p. 340 (2d ed. 1984) {footnote omitted).

48. 262 U.8. 447 {1923). The Frothingham case has been called "preeminent among
the early decisions limiting standing.” 13 C. WRIGHT, A. MILLER & E. COOIER, FEBERAL
PRACTICE AND PROCEDIRE § 3531.1, ar 352 (2d ed. 1984).

49. 262 U.S. at 487.
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sorts of considerations: {13 Article III concerns™ — i.e., (0 protect the courts [rom giv-
ing merely advisory opinions, the parties musc be those actually injured — and
(2) "prudential" concerns — i.e., W indure vigorous and focussed presentation of evi-
dence and acpuments, and to preserve proper limits on the role of caurts in our soci-
ety, the parties must be directly and personally aflected by the controversy.” The
Supreme Court has clearly stated thar botch sorts of concerns are marerial

The first (i.e., constitutional) aspect of standing ¢ntails a three-part test: first,
plaintifls must demonstrate an injury in fact, which is concrete in pature and particu-

larized as to them;” second, the injury must be traceable to the defendants’ activi-

50. Arricle I1I, Section 2, of the constitution provides thar "The judicial Power shall
extend to all Cases . . . [and] Controversies . . . ." The constiturional aspect of stand-
ing doctrine derives from the notion rhat the federal courts may nac entertain a litiga-
ton unless it is either a "case" or a "controversy," and thar only cectain persons (ie.,
those with "standing'} are the proper parties to commence such a litigation.

51. Several commentators have pointed out thar advocacy groups, driven by princi-
ple, may actually be more forcetul litigators than directly-injured parties. See, e.g.,
Jafle, The Citizen as Litigant in Public Actions: The Non-Hohfeldian or Ideolopical
Plainrifi, 116 U. Pa. L. Rev. 1033, 1037-38 (1968); 13 C. WRIGIIT, A. MILLER & 5. COO-
PER, FEDERAL PRACTICE AND PROCEDURE § 3531.3, ar 409 (2d ed. 1984). The Supreme
Court, rather than disagreeing, demurs: "standing is not measured by the intensity of
the litigane’s interest or the fervor of his advocacy." Valley Forge Chriscian Collepe v.
Americans United for Separation of Church and State, Inc., 454 U.S. 464, 486 (1982).

52. Warrth v. Seldin, 422 U.5. 499, 498-99 (1975). See also 13 € WRIGIHIT, A, MILLER
& L. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3531, av p. 345 (2d ed. 1984).

53%. See 13 C. WRIGHT, A. MILIER & E. COOPER, FEDERAL PRACTICE AND PROCEIURE §
3531.4 {2d ed. 1984).



February 14, 1991 Standing o Challenge Another’s Tax Benefits: Pape 17
Nonprofit Forum Abortion Rights Mobillzation Revisited Paper No. 3

ties;™ and third, the injury must admit of redress hy removing or preventing the de-
fendants’ activities.”™ These phrases derive precision of meaning, if ar all, only by see-
ing how they have been applied in dozens or even hundreds of cases.* Thar, in

turn, is a task well beyond the scope of this paper. For current purposes, it will have
to suffice o identify the three basic inquiries supgested by rthe abave phrases: injury,
causation, and redressibility.

Once the consttutional threshold has been crossed, prudential concerns must

also be satisfiedl. Ai least three verbal formulae exist for further tests which must be

met: first, the plaincilf must fall “arguably wichin the zone of interests to be protected

54. 13 C. WRIGHT, A. MILLER & E. COOPER, FENERAL PRACTICE ANT? PROCEDURE §
3331.5 (2d ed. 1984).

55, 13 C. WRIGHT, A. MILLER & I COOPER, FEDERAL PRACTICE AND PROCEDURE §
3531.6 {2d ed. 1984). Some courts seem to have viewed the second and third tests as
belonging to the prudential, rather than rhe canstiturional, aspect of the standing
doctrine. E.g., Tax Analysts and Advocates v. Blumenthal, 566 F.2d 130, 137-38 (D.C.
Cir. 1977). But the Supreme Court has linked both causarion and redressibility o
constitutional concerns: "The requirement of standing, however, has a4 care compo-
nent derived directly from the Constitution. A plaintiff must allege personal injury
fairly traceable 1o the defendant's allegedly unlawful conduct and likely o be re-
dressed by the requested relief." Allen v. Wright, 468 U.S. 737, 751 (1984).

56. It is far from clear that even such extended analysis will produce clarity. As one
creatise puts it, "[r]eading che decisions that result seems no more edifying chan it
would be to read a thousand or two decisions that decide whether negligence was ex-
hibited by a given course of behavior — it is impossible o be confident thar all of the
facts have been stated, or even thar the conclusion represents an honest finding of
negligence or no." 13 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PRO-
CEDURE § 3531.1, ar 350-51 (2d ed. 1984).
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by the statute or constitutional guarantee in questlon”,” second, the plainciff musr be
advancing his own rights rather than rights of others;* and third, courts are reluc-
tant to deal with injurles which are generally shared by mosrt citizens rather than be-
ing particalar o the plaintiff oc a smaller class of citizens.”

There is a tighe linkage between standing and the substance of an alleged inju-
ry. Some cases bave held that a plaintiff musc plead all elements of the standing tese,
and must also claim standing by virtue of one or more of his specific atiribures.® Tor
example, a district court held ir to be unconstitutional o deny use of a school's facili-
ties o a prayer group.” ‘The school board overwhelmingly voted not w appeal, but
the lone dissenting member appealed on his own, No abjection to his standing was
made in the appellate court. In the Supreme Cour,® after the issue ol standing had

been raised by the Court itself, he claimed sranding as a parent of a child attendiny

57. Ass'n of Data Processing Serv. Orpgs., loc. v. Camp, 397 U.5. 150, 153 (1970).
See 13 C. WRIGHT, A. MiLLER & E, COOPER, FEDERAL PRAGTICE AND PROCEDURE § 3531.7
(2d ed. 1984).

58. See 13 C. WwIGHT, A. MILLER & E. COOPER, FIDERAL PRACTICE AND PROCEDURE §
3531.9 {2d ed. 1984).

59. See 13 C. WRIGHT, A. MILLER & E. COOPER, FEDGRAL PRACTICE AND PROCEDURE §§
3531.10 - 3531.11 (2d ed. 1984).

60. The Supreme Court has said rhar "the standing inquiry requires careful judicial
examinacion of a complaint’s allegations o ascertain whether the pardcular plaintiff is
entitled 1o an adjudicacion of the particular claims asserted.” Allen v, Wright, 468 U.S,
737, 752 (1984).

61. Bender v. Williamsport Area School Dist., 563 F. Supp. 697 (M.D. Pa. 1983),
rev'd, 741 F.2d 538 (3d Cir. 1984).

62. ‘The Supreme Court granted certiorarl, 469 U.S. 1206 {1985).
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the school. The majority, vacating the judgment, denied standing, holding that if par-
ent standing was to be asserted, it should have been pleaded and proved below.®
Under this view, a plaintiff actually entitled to standing may be denied that swatus for
failure properly to identify and prove his qualifying posture — the particular hat he
claims to be wearing to achieve standing.

Not all cases urcilize chis scrict a standarcd. Dillerent judges, different causes ol
action, and different [accual patrerns probably all affect the stringency of the rest.
Thus:

"The level of detail that should be required {in pleadings] will vary with the
circumstances of different kinds of cases. Perhaps the most important variable
is the probability that standiop will be deniecd. “I'here is little to be gained by
strict pleading rules as o classes of cases that are likely 1o survive, Beyond that
point, different kinds of cases present differenc problems. 5ome matlers are
difficult 10 plead in derail; some kinds of injuries are readlily assumed; some
kinds of issues are eagerly approached by the cours. Other matters easily per-
mic decailed pleading; other kinds of injuries may be viewed with suspicion;
uther issues should be approached only with the justification thar arises from
serious injury."

63. Bender v. Willlamsport Area School Dist., 475 U8, 534, 545-49 (1986) (5-t0-4 dle-
cision). As the court put it, "[s]ince Mr. Youngman was not sued as a parenrt in the
District Court, he had na righr o participate in the proceedings in thar court in that
capacity without first filing an appropriate motion or pleading setting [orth the claim
or defense that he desired to assert.” 475 U.S. at 548 (foomnote omirtetl).

64. 13A C. WRIGHT, A. MILLER & E, COOPER, FLDERAL PRACTICE AND PROCEDURE §
3531.15, at . 94-95 (2d ed. 1984).
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The standing of the parties — at least insofar as determined by Arricle Ul consid-
erations — also affects the court’s subject-matter jurisdiction.” As the ARM courr siar-
ed, "when a plaintff lacks standing w bring suit, a court has no subject matcer juris-
diction over the case.""

'I'his paper analyzes standing for a particular and limited purpose: to consider
who may challenge another’s tax-exempt status. A distinction thus should be empha-
sized in order to avoid confusion: cases and commentators often refer to so-called
"taxpayer standing." That concerns che status of the plaintiff rather than the substance
of the litigation, and it is #of the focus of awention here. Here we address the ques-
tion whether persons, claiming any form of standing,” can challenge governmental
acrion in administering the tax systemn. IHere it is the substance of the lidgation, rather

than the stacus of the plainiff, thar is being examined.

63. In one case, the defendants withdrew their challenge to the standing of cerin
plaintilfs, The court went on, on its own motion, to dismiss for lack of standing, be-
cause "insofar as standing is an article ITl requirement for jurisdiction, the parties <o
not have the power to confer such jurisdiction upon the Courc . . . ." DBarhold v. teu-
riguez, 963 F.2d 233, 234 (2d Cir. 1988). The U.S. Supreme Court, however, has em-
ployed language suggesting that standing aflects a court's subject-matter jurisdiction
even il based on prudential, racher chan constitutional, considerations. "The rules ol
standing, wheiher as aspecs of the Art. Il case-orcontroversy requirement or as re-
Aections of prudential consideracions defining and limiring the role of the cours, arce
threshold determinants of the propriecy of judicial intervention. It is the responsibility
of the complainant clearly 1o allege facts demonserating that he is a proper party o in-
voke judicial resolution of the dispute and the exercise of the court's remedial pow-
ers." Warth v. Seldin, 422 U.S. 490, 517-518 (1975).

66. 885 F.2d at 1023 (2d Cir. 1989).

67. Such standing could include, but would not be limited to, taxpayer standing.
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The standing docrrine has been vigorously criticized by many, including virtual-
Iy alt scholars who have considered it® As one treatise sums it up:

"However ceassuring it may seem to describe the elements of standing in these
brief phrases, the doctrines have changed continually in recent years. Even at
any single moment, there are almost unlimited opportunities to disagree in
applying the currently fashionable phrases. Several years agn, Justice Diouglas
abserved thar *[gleneralizations about standing wo sue are largely worthless as
such,” Many exasperated courts and commentarors have echoed the thoughr,
often adding that standing docirine is no more than 4 convenient ool to avoid
uncomforeable issues or o disguise a surceptitious ruling on the meris,"

Ifaced then with two alternarives — either w discuss, ar considerable length, mulricudes
of precedents in a perhaps vain artempe o elaborate the scope of the standing doc-
trine, or instead 1o leave the fiekl wicth oaly the above brief discussion and a serious
caveal about the risks of confusion through oversimplification — this paper happily

chooses the latter.

IV, The Abortion Rights Mobilization Litigation

In the ARM litigadion, the crucial final opinion of the Second Circuic Court of
Appeals analyzed four possible claims of standing by varicus of the plainifls: as clergy,
a3 volers, 4s taxpayers, and 4s competitive advocates. For purposes of this paper, the

fast claim is the most significant. To see why, however, it will be helpful first to con-

68. See the articles and books cited in the hibllography in Appendix C following this
outline {at p. 63 below).

69, 13 C. WRIGHT, A. MILLER & E. COQPIR, FEDRRAL PRACTICE AND PROCEDULE § 3531,
at pp. 347-48 {2d ed. 1984).
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sider the course of the extended ARM litigation,™ and then to refer to certain ather
relevant precedenrs.™

The 29 plaintiffs in the ARM litigation incladed non-church tax-exempi™ and
taxable service and advocacy oreanizations, certain of their officers, donors to them,
clergy from other faiths, donors o the Carholic Church, pro-choice acrivises, and po-
tential candidates for public office. The nature of their claims has alreacdy been de-
scribed.™ Iﬁ response 10 defendanss’ mortion to dismiss the complaint for lack of
standing, District Judge Robert L. Carter dismissed five plaintills' claims for lack of
staneling, but held thar the remaining plainciffs had standing either (1) as vorers (or
representacives of voters) or {(2) as clergy or oreanizations vounseling others ahour
abortion as a resulc of religiovus views differing from those of the Catholic Church. In
a separare ruling, the court also granted the church delendans’ morion o dismiss the
suil as o them.™ In a subsequenrt decision, it denied the remaining defendants’ mo-
tion to certify two questions for interlocutory :-ip peal o the Court of Appeals for the

Second Circuit,™ and directed that discovery and trial preparation should proceed.™

70. That is the purpose of this Part IV ol the paper.

71. See part 'V, p. 28 below,

72. They were tax exempr under boch LR.C. §§ 501(c)(3) and 501(c){4).
73. See text ar p. 2 supra.

74. Abortion Righes Mobilization, Inc. v. Regan, 544 F. Supp. 471 (S.D.N.Y. 1982}
75. Under 28 US.C. § 1292(h)).

76. Abortion Rights Mobilization, Inc. v. Reean, 552 F. Supp. 364 {S.D.N.Y. 1982).
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After the Supreme Court's decision in Allen v. Wright™ delendants renewed
their motlon to dismiss for lack of standing, casting the mortion, however, in terms of

subject marter jurisdictlon. After discussing the reasoning in Allen v. Wrighe, Jucdge

Carter denied the motion, adhered to his prior decision on standing, and permirtced
the suit 1o continue.”™ In a subsequent opinion, he again denied defendants’ follow-
on motion to cerrify the issue for interlocutory appeal o the Court of Appeals for the
Second Ciccuit™

Following dismissal of the complaint as to the church defendans, plaintilfs
served subpoenas duces tecum on them as third-party witnesses. The sulpoenaed
church organizations declined to comply wlith the subpoenas, claiming infringemenc of
their religicus freedems. On plaind{fs’ motion, Judge Carter held che church orga-
nizations in civil contempt and imposed a $50,000-pec<lay fine.* Thar contempt de-
cision was affirmed by the Second Circuit Court of Appeals, by a 2-1 voue, in an opin-
ion by Judge Newman.” Borh the District Court and the Court of Appeals reasoned

that the church organizations, having been dismissed as parties, could not, as mere

77- 468 U.S. 737 (1984), discussed in the rext accompanying notes 149 through 160,
below.

78. Aboartion Rights Mobilization, Inc. v. Regan, 603 F. Supp. 970 (5.D.N.Y. 1585).

79. Abortion Righs Mobilization, Inc, v, Baker, 1985 W1, 2032 (July 15, 1983} {not
officially reporred).

80. Abortion Rights Mobilization, Inc. v. Baker, 110 F..1). 337 (8. D.N.Y. 1980).

81. In re United States Catholic Comference, 824 [.2d 156 (2d Cir. 1987). Judge
Kearse concurred in a separare opinion, and Judge Cardamone dissentel.
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third-party witnesses, raise general objections to the subpoenas by challenging the
court’s subject matwec jurisdiction,™

The Supreme Court granted certiorari® and reversed, holding "that a nonparcy
witness can challenge the court's fack of subject-mateer jurisdiction in defense of a
civil contempt citation, notwithstanding the absence of a final judgment in the under-
lying action."" It remanded the case 1o the Courv of Appeals for a determination of
"wherther the District Court had subject-macter jurisciction in the underlying ac-
tion."”

On remand to the Second Circuit Court of Appeals, the same panel which hal
hearﬂ the case before (and which had sustained the conempt order} now dismissed
the action altogether, in another 2-1 decision.® This time, however, Judge Carda-
mone, who had dissenved in cthe prior Second Circuit opinion, wrote for the majority,

and Judge Newman, the author of the earlier majority opinion, dissented. The majori-

ty discussed four theories of standing claimed by the plaintiffs:

82. More precisely, the courts narrowly limited the scope of any such attack. As the
Court of Appeals puc it, "the witresser have standing to question only whether the
District Court has a colorable basis for exercising subject macter jurisdiction . . . . "
824 I''.2d 156, 158 (2d Cir. 1987) {emphasis in original).

83. Sub nom. Unired Srates Catholic Conference v._Abortion Rights Mobilization,
Inc., 484 U.S. 975 (1947).

84. United States Catholic Conlerence v. Abortion Righes Mebilizaton, Inc., 487 U4,
72, 76 (1988).

85. 487 U.S. at 80.

86. In re Unired Stares Catholic Conference, 885 F.2d 1020 (2d Cir. 1989).
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Clergy standing — 1he Disteict Court had granted standing to clergy plaintifls,
under the Escablishment Clause, finding that they had been "denigrared by gov-
ernment favoritism o a different theology."” The Second Circuir held chat

"the district court erred by translating plaintiffs’ genuine morlvarion to sue inro
a personalized injury in fact.™ [ went on o say thac "the clergy plaintiffs

have not been injured in a sufficiently personal way o distinguish themselves
from other citizens who are generally aggrieved by a claimed constitutional
violacion,"*?

Taxpaver standing — ‘This claim was raised anew in the Second Circuir because

of the decision of the Supreme Court in Bowen v. Kendrick,” granting taxpay-

ers sianding o challenge the application of the Adolescenr Family Life Act. The
Second Circuir distinguished Kendrick on the basis thar it dealt with alleged un-
constitutional enacrment by Congress, whereas the present case dealt with al-

leged unconstitutional administraticn, by the IRS, of an admittedly constiturion-

87.

89.
).

544 [. Supp. ar 479.
BB5 F.2d ar 1024.
885 F.2d ar 1024-25.

487 U.S. 589 (1988).
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al statute.? Thus, plaindff taxpayers lacked standing under decisions going all
the way back to [rothingham v. Mellon *

Voter standing — the District Court had relied on Baker v. Carr® to grant
plaintiffs standing as vorers. The Second Circuit, however, distinguished Baker
as involving a situation in which the vouing power of cthe plaintiffs had heen
dilured. By contrast, said che court, in the instant case "plaintiffs’ asserted basis
for standing has nothing to do with voring.™ 1t hekl that "plaintiffs here do
not allege the particularized and objectively ascerminable injury in facrt thar
sustained standing in the malapportionment cases."™

Competitive advocale standing — This theory had not been considered by the
district court, and was considered by the Second Circuit separutely "because it

presents a closer question."® "The essence of this charge is thar the IRS’ non-

enforcement of the Code creates an uneven playing field, rilted w favor the

91,

This distinction has been made in other cases too, with axpayer standing being

much harder to achieve when administrative activity, rather than legislation, is the
crux of the complaint. Flast v. Cohen, 392 T.5. 83 (1969), has been read as denying
taxpayer standing in such cases. E.g., Valley Forge Christian College v. Americans Uni-
ted for Separation of Church and Scate, 454 U.S. 464, 479 (1982); Rapid Transit Advo-

cates, Inc. v. Southern Calif. Rapid Transit Dist., 752 F.2d 373, 379 (9th Cir. 19853).

92.
93.
94,
95.
96.

Frothingham v. Mellon, 262 U8, 447 (1923). 885 F.2d ar 1027-28.

369 U.S. 186 (1962).
895 F.2d at 1028.
Id.

Id.
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Catholic Church."” After an extended discussion of relevant precedents, the

court denied standing here too. The courr said "[I]t Is equally inzppropriate to

allow the present plaintiffs to challenge cthe IRS' trearment of the Church, since
by their own admission they choose not o march the Church’s alleged election-
eering with their own,"™ ‘[0 rephrase this notion: since the plainiiffs had not
in face engaged in electioneering in violation of the LR.C. § 501(c){3) prohi-
bition, they were not in direct competition with the Carhelic Church, which
allegedly had done Just thar. This portion of the opinion was criticized by

Judge Newman in dissent, saying, "T fail to understand why any person or orga-

nization, seeking w challenpge a violation of lederal law, should be denied ac-

cess 10 a federul court for the reason thar it is obeying the law."™
The Supreme Court denied cectiorari on April 30, 1990.'%

All of the judges on the panel which handed down the final ARM decision, bath
majority and dissenr, agreed thar being a competitive advocare was a valid ground Jor
achieving standing. The disagreement between majority and dissent was this: the ma-
joricty said that the plaintiffs — in order to be rreated as competitive advocates — should
have "[matched] the Church’s alleged electioneering with their own,"* and should

have been denied tax-exempr starus under LR.G. § 301{c)(3} as a result. Alter discuss-

97. 885 F.2d ac 1029,
03. Id.
00, 885 F.2d ar 1033,

100. Abortion Righess Mobilizacion, Ine. v. United Stares © arhollc Conference,
U.S, 1108 Cr. 1946 (1990).

101. 885 F.2d at 1029,
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Loz

ing certain other relevant precedents,'™ this paper will turn to the planning signifi-

cance of the ARM majority's view of competitive advocate standing.
V. Otbher Relevant Precedents

Only nine decislons, other than the ARM case, have been located dealing with
third-party standing to challenge tax benefits of another person.’® Standing was
permitted in only three of them. They will be discussed in chronological order.

In 1969, black schaolchildren and rtheir parencs in Mississippi sued to prevent
the IS from granting tax exemprions to racially discriminatory private schools in thar
state. In Green v, Kennedy,'" the District Court upheld standing, and later granted
the relief requesred.'™ Plaintiffs' standing received the following brief discussion:

"We take note of defendants’ contention that plaiatiffs have no standing o
bring this action in their capacity as taxpayers. We need not consider that issue

102. See Part V, below.

103, A renth possible candidare, Louisiana v. McAdoo, 234 U.5. 627 (1914), is not in-
cluded for several reasons. 1t involved a suit by Loulsiana, as a sugar producer, chal-
lenging tariff cates for sugar imported from Cuba. The case is quite old, anredating
virtually of the modern standing decisions. 1t was explicitly disregarded as precedent
in Simon v. Basrern Kentucky Welfare Riphts Organizadon, 426 US. 26 (1976), discuss-
ed in text accompanying notes 114 through 122 below. See 426 U.S. at 30 n. 14. An
eleventh possible candidate has also been omirtted. Klalaf v, Regan, 85-1 U.S.T.C. 1
9269, 55 AF.T.R.2d 647 (D.I>.C. 1985) (not officially reported}. The author of this
paper would be most pgrareful for the citations to any other cases which mighe be rele-
vant.

104. 30% F. Supp. 1127 (D.D.C.) {three-judge court, per curlam), appeal dismissed
sub nom. Cannon v. Green, 398 U.S. 956 (1970, and appeal dismissed sub nom. Coit
v. Green, 400 U.S. 986 (1971).

105, Green v. Connally, 330 . Supp. 1150 (D.D.C.) (three-judge court), all’d mem.
suby nom. Coit v. Green, 404 1.8, 997 (1%71).
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at this juncture. This case is propercly maintained as a class action . . . by Negro

schoo! children in Mississippi and che parents of those children on behalf of
themselves and all perscns similarly situated. They have standing to arack the
constitutionalicy of statmory provisions which they claim provides an unconsti-
tutional system of benefits and matching grants that fosters and supports a sys-
tem of segregated private schools as an alternadve available o whire students
seeking to avoid desegregated public schools. We follow the precedent on this
poinc of the three-judge District Court for the Southern District of Mississippi

in Coffey v, State Educartional Finunce Commission, 296 F. Supp. 1389
(1969)."1%

The Green decision’s value has been substantially eroded, however. T'he Supreme
Courr, in Allen v, Wright,"” distinguished the case on several grounds,'™ including
perhaps most importantly that {ts own consideration of Green was limited to “merely a
summary affirmance." [t concluded that "the decision has little weight as a prece-
dent on cthe law of standing.""

In lnternational Tel. & Tel. v. Alexander,'! ITT sued the Commissioner of In-

ternal Revenue in an anempr to reverse che [RS’s rerroactive revocation of a favorable

106. 309 F. Supp. at 1132, The Coffey decision involved state-funded racialy-clis-
criminatory schools.

107. 468 U.5. 737 (1984), discussed in the text accompanying notes 149 through
160, below.

104, 1d. at 764-60.
109. Id. at 764. Justice Brennan, dlssenting, said, "The Courl’s discussion of our

summary affirmance in Coit v. Green simply stretches the imagination heyond its
breaking point." Id. at 780 n. 9.

110. 468 U.S. at 764.

111. 396 F. Supp. 1150 (D. Del. 1975).
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reorganizarion ruling in cthe I'I'[-Hartford cransaction.'” During the transaction, ITT
had advised the Hartford shareholders chat the exchange of stock would be tax [ree.
After the revocation of the initial favorable ruling, the Service asserted tax deliciencies
against these shareholders (the old Hartford shareholders), ITT was then sued by
them, and ITT agreed to indemnify them. Il itself, however, was not a party o these
tax proceedings, and the Service made no claim that ITT owed any tax. The court
found that these facts, plus damage to [I'["s reputation and credibility with all of its
shareholders, demonstrated acrual injury. It wlso held that Congress, in enacting tax
legislation to facilitate tax-free corporate reorganizations, hat intended o benefit the
constituent corporarions as well as their sharehollers. It therelore held that ITT had
standing to challenge the revocartion of the ruling. The action was not allowed to pro-

ceed, however, because of the anri-injuncrion aces,'*

112. ITT agreed to exchange solely its own voting stock for the outstanding stock of
Hartford Insurance Company. The tax issue was whether this qualified as rax [ree un-
der LR.C. § 368(2}(1)(B). ITT previously had purchased some shares of Ilartford for
cash (which would have constituted prohibited "boot,” thus descroying the "B" reorga-
nization), and somewhat lzrer had "sold” them to a bank — in an effort 1o purge the
"boot" taint — under arrangements which protected the bank purchaser from econo-
mic risk. The courts ultimately held that the transaction did #ot qualify as tax free.
Heverly v. Comm'r, 621 F.2d 1227 (3d Cir. 1980); Chapmap v. Comm'r, 618 F.2d 856
(1st Cir. 1980). A separate, and equally interesting issue, arose because of the revoca-
tion of the Service’s earlier ruling in favor of ITT, which it did claiming that ITT’s rul-
ing requesc did not make adequate disclosure of the facts, The Hartlord likgation was
ultimartely sertled in May 1981, upon the payment by I'l'l' of $18.5 million; the share-
holders were given tax-free exchange trearment so long as they 1reared basis consis-
tently, and were not deemed 1o have received additlonal income as a resuic of I'T'["s
payment, For further discussion of the transaction, see the articles cired in B. BITTKER
& 1. CUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHARCHOLGERS T 14.13,
at 14-40 n. 81 (5th ed, 1987).

113. LR.C. § 7421(a) and 28 U.5.C. § 2201.
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In 1969, the IRS issued new ruling guidelines for tax-exempt hospitals. '™

These modifled the "more rescrictive” provisions of an earlier ruling," by remaoving
the recuiremenc thar, o be tax exempt under LRC. § 301(c)(3)}, a hospital had to care
for patients wicthout charpe or at rates below cost. In 1971, several low-income indi-
viduals and organizatlons representing them brought suit wo overturn the new guide-
lines. The individual plaintiffs alleged that they had been denied hospital services be-
cause of inahility to pay. In the Districe Court, the plaindills' standing was upheld and
the requested relief was pranted.'® The Court of Appeals, while upholding plaintif(s’
standing, reversed on the merits.'” The Supreme Court granted certiorari,™ and va-
cated after holding that the plaindffs lacked standing."® ‘The Court hekl chat plain-
tIffs neither proved causation nor redressibility. ‘1'he missing link was any demonstra-
tion thar the new ruling was iwself responsible for denial of care o the plaintifls, or
that its revocation would compel tax-exempt hospitals to reinstiture free or below-cost
care. The Court said:

"It Is purely specularive whether the denials of service specified in the com-
plaint [airly can he traced o petitioner’s [the Secretary of the Treasury and che

114. Rev. Rul. 69-545, 1969-2 C.B. 117.
115. Rev. Rul, 56-185, 1956-1 C.B. 202.

116. Eastern Kentucky Welfare Rights Organization v. Shultz, 370 FSupp. 325
{D.D.C. 1973).

117. Eastern Kentucky Welfare Rights Qrganization v. Simon, 5006 F.2d 1278 (D.C.
Cir. 1974).

118. 421 U.5. 975 (1975).

119. Simon v. Eascern Kentucky Welfare Rights Qreanization, 426 U.S. 26 (1976).




February 14, 1991 Standing o Challenge Another’s 1ax Benefits: Page 32
Nonprofit Forum Abortion Rights Mobillzation Revisited Paper No. 3

Commissianer of Internal Revenue] ‘encouragemenct’ or instead result [rom
decisions made by the hospirals without regard 1o the tax implicarions."™

The majority opinion expressly said, "[w]e do nol reach . . . the question of whether a
third party ever may challenge TRS wreatment of another™ Mr. Justice Stewart,
however, in his concurring opinion, said, "I cannot now imagine a case, at |east out-
sidle the First Amendment area, where a person whose own tax liability was not affect-
ed ever could have standing to litipate the federal tax liability of someone else."#
Tax Analysts and Advocates, an organization which publishes various newslet-
ters and newspapers in print and electronle form, and which aces to educate and ad-
vise the public on rax issues, is tax exempt under LR.C. § 501(c)(3). Its president is

Thomas F. Field. In Tax Analysts and Advocates v. Blumenthal,'"” the vreanization

and Field sued the Secretary of che Treasury and ochers challenging che validity of TRS

rulings allowing credits for cerrain foreign taxes imposed on foreign oil extraction.'

120. 426 U.5. at 42-43.
121. 426 U.S. ar 37.
122, 426 U.S. ar 46.

123. 390 F. Supp. 927 (N.D.C. 1975), affd, 566 T.2d 130 (D.C. Cir. 1977), cert. de-
nied, 434 U.S. 1086 (1978).

124. Rev. Rul. 55-296, 1955-1 C.B. 386 held creditable certain taxes paid w Saudi
Arabia. Rev. Rul. 68332, 1968-2 C.B, 300, held creditahle certain taxes paid o Libya.
Various private rulings also held credirable certain taxes paid o [ran, Kuwait, and Ve-
nezuela. The fiscal, polidcal, and rechnical stakes involved were very substantial. lor
a review of some of these issues, from the early 1960’s uatil che publication of regula-
tiens (in the early 1980's) which changed the law, see, e.g., E. (OWENS, T'HE FOREIGN
Tax CREDIT 26-88 (1961); American Bar Ass'n Tax Section, The Creditability of Foreign
Income Taxes: A Critical Analysis of Revenue Rulings 78-61, 78-62, and 78-63, 32 Tax

{continuedd.. )
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The pluintiff organization claimed standing as a waxpayer and as a representative of it
members (other raxpayers}). Plaindfi Tield claimed stunding as an individual taxpayer
and as the owner of a working interest in a currendy-producing domestic oll well.'#
The District Court denied standing, and the D.C. Circuit Court of Appeals, over
a dissent by Chief Judge Bazelon,™ alfirmed. It paid shocr shrift w0 claims of taxpay-
er standing, dismissing char arpument in one footnote on the basis of the Discrict
Court's opinion.'"” Thar left only plaintiff Field's claim of what the appellate court
styled "comperitor standing” by virmue of his status as owner of a1 working interest in a

competing, but domestic, oll well. Field’s injury, as a competitor, was held 1o be suffi-

124. {...continued)
Law. 33 (1978); American Bar Ass'n Tax Sectlon, Comments Regarding Proposed For-
eign Tax Credit Reguladions, 35 Tax Law. 35 (1979); Hannes & Levey, faland Steel in
the Court of Claims; What will its Impact be on the Foreign Tax Credit Area?, 57 J.
TAX'N 74 (1982); Mannes & Levey, How Regulatory and Juclicial Analyses of the Tor-
eign Tax Credit Differ: Reps. v. fnland Steel, 57 J. TAX'N 162 (1982); Ilorowitz, Kelle-
her, Nordberg & Silverstone, Lhe Proposed Foreion Tax Credit Regulations: Interpreta-
tions, Comparisons and Comments, 19 TAX NOTES 171 {1983}, IHorowitz, Kelleher,
Nordberg & Silverstone, The Fipal Foreipn Tax Credic Repulations: A Summary and
Analysis, 21 TAx NoTES 203 (1983); Levey, Creditability of a2 Forelgn Tax: The Princi-
ples, the Regulations and the Complexity, 3 J.L. & CoM. 193 (1983); Dolan, General
Standards of Credirability Under the Section 901 and 903 Final Regulations — New
Words, Old Concepis, 13 Tax Maami. [NT'L ). 167 (1984); Isenbergh, The Toreipn Tax
Credit: Royalties, Subsidies, and Creditable Taxes, 39 Tax L. Rev. 227 {1984).

125. All agreed that "[f]he il well owned by plaintiff Field is quite small . . . " 566
I.2d at 138 n. 44.

126. Judge Bazelon also dissented to the opinion of the D.C. Circuit Court of Ap-
peals in American Soc’y of Travel Agents, Inc. v. Blumenthal, 566 T.2d 145 (D.C. Cir.
1977) (discussed in the text accompanying notes 135 through 148 below), His single
dissenting opinion dealt with bath cases. 566 I'.2d ac 152.

127. 566 F.2d at 134 n. 10. See also jbid. ar p. 136 n. 22 and p. 137 n. 31,
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clently "distinct” and "palpable” to satisfy the injury-in-face test of the constitucional
portion of the standing docrrine.'® The Court went on, however, to deny Field
standing by applying the zone-of-interests test from the prudential portion ol the
standing dectrine. '™

The majority first concluded chat, in determining whether Tield's interests were
"argualiy within the zone of interests to be protected or regulated by the statuee,” i
should scrutinize only the specific section of the Code in question, rather than any of
its other provisions or its overall purpose.’” Accordingly, the relevant statute was

131

IR.C. § 901. After rejectinp recourse to legislative bistory," and thus limiting its in-
quiry to cthe face of the stacute, the court formulated "with precision” the ultimate
question: "did Congress arguably legislate with respect to competition in Section 901
of the Code so as to protect the competitive interests of domestic oil producers?'*
It answered the question in the negaiive, and allirmed the district court’s denial ol
standing:

"[W]e conclude that the interests being asserted by Appellant 'eld as a compet-
itor are not the interests arguably intended to be protected by the tax credic
provision of section 9041 which is the statutory basis for the challenge in this
case. ‘I'he conpruence berween the purpose of the stature (1o prevent the dou-

128. 566 F.2d at 138,

129. 566 F.2d at 138-45.

130. 566 F.2d at 140-41.

131. 566 F.2d at 141-43. Chief Judge Bazelon crisply criticized this reasoning: "If
the basis of the zone test is the discernment of congressional purpose, a court should

use whatever material is relevant ro chat inquiry.” 566 F.2d at 163. See generally 500
F.2d ar 163-66.

132. 566 F.2d act 143,



February 14, 1991 Standing to Challenge Another’s Tax Benefits: Page 35
Nenprofit Forum Abortion Rights Mobilization Revisited Paper No. 3

ble taxation of particular parties) and the intereses asserred by appellanc (com-
petitive interest in fairness) is not sufficient ro invoke the federal judicial pow-
er."?

The court expressly declined 1o deckle whether a third party cver could achieve smnd-
ing to challenge another’s tax stams. '™
Three months later, a different panel of judges from the same Court of Ap-

peals'” decided American Soc'y of ‘Travel Agents, Inc. v. Blumenthal.'"™ ‘The Ameri-

can Society of Travel Agents ("ASTA"™) represents Jor-profit travel agents. Tt alleged chat
various tax-exempt organizations, such as the American Jewish Congress, were offering
tour packages to thelr members ac prices below those which could be offered by tax-
paying travel agents. ASTA alleged thar the defendants — including the Secretary of
the Treasury — failed 1o administer the tax laws properly by not imposing tax on the
tour income of such LILC. § 501{c)(3) organizatlons'”” or, in the alternacive, by not
revoking the tax-exempt status of such organizations because of their woo-heavy in-

volvement in commercial activities. It requested various forms of injuncrive relief.

133. 566 F.2d ar 143 (foornote omitred).

134, 566 F.2d at 145 o. 90.

135. Only Chief Judge Bazelon participated in bath cases, and only he dissented.
136. 566 F.2d 145 (D.C. Cir. 1977), cert. denied, 435 U.S. 947 {1978) .

137. ‘The complaint alleged that the tour income was "unrelated business taxable in-
come” within the meaning of LR.C. § 512. The TRS has ruled thar rour income may in-
deed constirute UBTT under some — burt not all — circumstances. Rev. Rul. 78-43,
1978-1 C.B. 164 {tours had no educarional component, so income was UB11 o univer-
sity sponsor), Compare, e.g., LTR 8846002 (rour income was not UBTI), LTR 9027003
(examples of tours that did and did not produce UBTI).
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The Distrlct Court dismissed "on the ground of nonjusticiability,"** and ASTA ap-
pealed.
The D.C. Circuit Courr of Appeals began its analysis of the standing issue by

refecring 1o Justice Stewart’s observation in Simon v. Eastern Kentucky Wellare Rights

Organizarion.”” Tt noted cthat ASTA had neither identified any "prospective custom-

ers who spurned the services of ASTA members because of appellees’ allegedly incqui-
table tax treatment of § 501{c)(3) organizations,”™ " nor any wur package purchasers
who, having patronized a tax-exempt vrganization, "mighr legitimately be expected to
do business with a private travel agent in the event appellees enforced the relevant tax
code provisions according to appellants’ recommendations."* Instead, said the

Court, ASTA complained of an unfair competitive atmasphere "in more abstract
terms."% ‘This, it said, did not amount o a partlcularized injury in fact. "We regard

this sort of injfury claim as too speculative to support standing under rthe circumstanc-

138. American Soc’y of Travel Agenss, Inc. v, Simon, 75-1 US.T.C. T 9484, 36
AFI.2d 5142 (DD.C. 1973) (not officially reported).

139. The observation s quated in the rext accompanying note 122, supra. Although
the majority opinion did nor address the general question of whether standing could
ever be atrained in a suit to challenge another’s wx liabilicy, the dissenting opinion, by
Chief Judge Bazelon, criticized the majority for constructing "a constirutional standard
of injury in facr that would effectively preclude raxpayer suits claiming competitive in-
jury." 566 F.2d at 152 n. 1,

140. 566 F.2d ar 148.
141, 566 F.2d at 148.

142. 566 F.2d at 149.
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es presented here,™* The court also held that ASTA had failed o prove that its inju-
ry, if any, was caused by the appellees’ failures, or thar the requested relief would
indeed redress the injury.'*

‘The ASTA court was at pains to distinguish the Supreme Court's decision in

Ass’n of Data Processing Secv. Orgs., Ine. v. Camp."® The Supreme Court chere up-

held standing {or private competitors to challenge a ruling, by the Comprroller of the
Currency, pecmitting national banks o enter the data-processing business. Three

reasons for not following Ass’n of Data Processing Serv. Orps. were set forth by the

ASTA court. First, it stated that the Supreme Courts earlier oplnion was unclear,'™
It wenr on, in languape of particular significance to the theme of this paper:

"Secondly, and more significantly, Data Processing was nor a ax case. Whatever
may be the impact of competitor standing when ordinary administracive action
is ar issue, we do pot helieve that Data Processing should be read o endaorse
standing for any private business, individual or corporare, which wishes o con-
test the tax reeatment of a competitor.™?

Thicd, the relief requested by ASTA — imposition of heavier 1ax burdens on competing

not-for-profit entities — wauld not necessarily pur them our of business, whereas the

143. 560 I.2d ar 149.

144. 566 F.2d at 150-51.

145. 397 U.5. 150 (1970). The Ass'n of Data Processing Serv, Orps. decision was the
genesis of the "zone of interess” test, discussed in the ext accompanying note 57, gu-

pra.
146. 566 F.2d 151.

147. 566 [.2d at 151.
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relief sought in Ass'n of Data Processing Serv. Orgs, would have made the complained-

of comperition illegal znd chus would have eliminated it altogether'"

In 1984, the Supreme Court returned to this particular Iray for the second
time.'* In Allen v Wright '™ a five-justice majority, over three dissents, dismissed,
for lack of standing, a nationwide class action, brought by black parents and their

school childrer, challenging the IRS’s standards and procedures for denying tax ex-

1

empticn to racially discriminatory private schools. "The nub of [the] complaint [was]

that . . . IRS guidelines and procedures [were] inadequare o derect false cerdifications
of nondiscrimination policies.™™ Plaintiffs did not allege chav any of their children
were denied admission to the schools in question.

"Rather, respondents claim a direct injury from the mere facr of the challengerd
Government conduct and . . . injury to their children’s opportunicy o receive a
desepregared education. The latter injury is traceable o the TRS granc of tax
exemptions to racially diseriminatory scheools, respondents allege, chielly be-
cause contributions to such schools are deductible from income taxes . . . and
the *deductions facilltate the raising of funds o organize new schools and ex-
rand existing schools in order o accommodate whire studens avoiding atten-
dance in desegregating public school districts.™*

148. 560 F.2d ac 151

149. It first foray was in Simon v. Eastern Kenwucky Welfare Riphs Ore., 426 U.S. 26
{1976, discussed in the text accompanylng notes 114 through 122, supra.

150. 468 US, 737 (1984).
151. 468 US. at 744 n. 11.

152, 468 U.S. at 746 ([cotnotes omirted).



February 14, 1991 Sranding to Challenge Another's Tax Benefits: Page 30
Nonprofit Forum Abaorrionr Rights Mobilization Revisited Paper No. 3

The complaint was filed in 1976. The District Court, in 1979, dismissed the suit for
lack of standing and on other grounds.'® On appeal, the D.C. Circuit Court ol Ap-
peals reversed and held that plainiffs d1d have standing to maintain the litigation by
virtue of "the denigration they sufler as black parents and schoolchildren when their
government graces with tax-exempt status educational institutions in their communi-
ties that creat members of their race as persons of lesser worth."™ The Supreme
Court granted certiorarl.'”

‘The Supreme Court denied standing to plaindlf parerts because che denigra-
tion they suffered was not a sufficiently direct and personal infury. Explalning its fears
abouc the possible reach of a contrary holding, permitting standing, the court said:

"If the abstracr stigmatie injury were cognizable, standing would exrend nation-
wide 1 all members of the particular racial groups against which the Govern-
ment was alleged to be discriminating by its grant of a rax exempzion o a ra-
cially discriminatory school, regardless of the location of thac school. . . . A
black person in Hawaii could challenge the grant of a tax exemption o a racial-
ly discriminatory school in Maine. Recognirtion of standing in such circumstane-
es would transform the federal courws into 'no more than a vehicle for the vin-
dication of the value interests of concerned bystanders.”"*

The Supreme Court majority conceded, however, that the chifdren’s injury —

"diminished ability ro receive an education in a racially integrated school" — was direct

153. Wright v. Miller, 480 F. Supp. 790 (D.D.C. 1979).

154. Wright v. Repan, 656 F.2d 820, 827 (D.C. Cir. 1981).

155. Allen v. Wright, 462 11.5. 1130 (1983).

156. 468 U8, at 755-56 (citation omitted). The majority opinion was written by Jus-
tice O'Connar. Chief Justice Burper and Justices White, Powell, and Rehnquist joined
in it. Justice Brennan dissented, as dld Justice Stevens, in whose dissenting opinion
Justlce Blackmun joined. Justice Marshall recused.
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and personal, and sufficient to "support standing in some circumsiances.”™™ Tr de-
nied standing, nevertheless, for failure to allege causation and redressibilivy. It said:

"The illegal conduct challenged by respondents is the IRS's grant of tax exemp-
tions to some racially discriminatory schools. The line of causation between

that conduct and desegregation of respondents’ schools is artenuared av
hest."'5*

Tt went on w3 say that "it is entirely speculative . . . whether withdrawal of a tax ex-
emption from any particular school would lead the school 1o change its policies."”

The majority opinion did not articulare 2 specific foreclosure of all suits chal-
lenging another’s tax stacus. It did, however, comment on legal challenges 1o "parrticu-
lar programs agencies establish to carcy out their legal obligations” in the lollowing
language: "Such suits, even when premised on allegartions of several instances of viola-
wlng

tions of law, are rarely if ever appropriate for federal-court adjudication,

The sevench relevant case is Research Consulting Assoc. v, Elec. Power Research

Inst,, Ine'** TPlaintilf, a for-profit organization in the business of promoting a devicc

for protecting power lines, sued o challenge the tax-exempr sratus of the defendant,
an educational and testing organization.'® It alleged that the defendant was testing

and promoting a power-line protective device which competed with plaintiff's, thac de-

157. 468 U.5. at 756.

158, 468 U.S. at 757.

159, 468 U.S. at 758.

160. 468 U.S. at 759-60.

161, 626 T. Supp. 1310 (D. Mass. 1930).

162. The defendant was qualified under LR.C. § 501{c)(3).
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fendant’s purported educational and testing acrivities were only a "guise,” and thar de-
fendant's actual acrivities were inconsistent with its tax exemption. ‘The court agreed
that "in appropriate circumstances competritive injury due o government regulation
constitutes injury in face - . . ."%® It denied standing, however, for failure to show
causal connection or redressihility. The court refused to make a blanker statement
about whether standing could ever be found in such situations, saying instead that
"this Court recognizes the possibility of standing in these ypes of cases . . . "™

The last two cases both involve Dr. Leonora Fulani, who was an independent
and minor party candidate for President of the United States in 1988. In the first case
— Tulani I — she challenged the mx-exemprt stacus of the League of Women Voters for
failing to include her in the nationally-televised primary-season debates. ‘The District
Court dismissed the complaint on the merits, withour reaching the issue of Dr. Fula-
ni’s standing."” On appeal, the Second Circuit Court of Appeals affirmed and de-
nied relief, buc only after fist analyzing and granting Dr. Fulani standing to sue.'”

The appellate court considered Dr. Fulani's claim rhat she was directly injured
by being denied opportunities to per "critical media exposure” and w communicate
her political ideas o the public. ‘The majority opinion said:

"[1]1n our view, the loss of competitive advantage {lowing from the League’s ex-
clusion of Fulani Irom the natlonal debares constitutes sufficient "injury' for

163. 626 F. Supp. at 1314.
164. 626 F. Supp. at 1313,

165. Fulani v. League of Women Votes Educ. Fund, 684 F. Supp. 1185 (S.D.N.Y.
1988).

166. TFulaniv. League of Women Votes Ecdue, Fund, 882 F2d 621 (2d Cir. 1989).
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standing purposes, because such loss palpably impaired Fulani's ability o com-
pete on an equal footing with other significant presidential candidares."¥

The court then turned o the second and third inquiries: causation and redressibiliry.
One particular aspect of federal electlon law was cruclal: the Federal Elecrion Commis-
sion regulations prohibited organizadons from sponsoring a candidate debate unless
they were qualified under LR.C. § 501(c)(3)."" The court thus held that borh inqui-
ries were satisfied:

"But for the government’s refusal 1o revoke the League's tax-exempr status,
then, the League, s 3 practical matter, would have been unable to sponsor the
allegedly partisan debares which caused the injury of which Fulani complains,

"We think it rather clear that Vulani's asserted injuries could have been re-
dressed by the relief she soughr, since, practically speaking, revocarion of the
Leapue’s tax-exempt status at least would have prevented the League’s sponsor-
ship of the debates, from which Fulani claims she was wronglully excluded.”

Having found standing, however, the court proceeded, on the merics, w affirm
the Districc Court’s denial of Dr. Tulani’s claims for reliel:

"It is of cridical importance that the subject debates were not general election

debates. Rarher, they were primary season debates, sponsored by the League
in an effort to educate the electorate about the candidares who were vying for
the nomination of either the Republican or the Demaocratic Party, ™™

167. 882 F.2d at 626.
168. 11 C.ER §§ 110.13, 114.4(e) (1988)

169. 882 F.2d at 628 (emphasis in original). Some commentarors have lound it im-
possible 1o reconcile the standing analyses in Fulani T and ARM. See, e.yt., Note, Smand-
ing to Chaflenge Tax-Exempt Status: The Second Circuir's Competitive Political Advo-
cate Theory, 58 FORDITAM L. Rrv. 723 (1990).

170. BB2Z F.2d at 629 {empbasls in original).
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1t concluded: "Since Fulani was not competing in either of those primary conrests, i

was not improper for the League o exclude her from the rhree debates in issue.™™

Judge Cardamone, concurring, would have denied standing w Dr. Fulani'™

The last case — Fulani IT — was brought by Dr. Fulani apainst the Secretary of
the T'reasury and others, challenging the rax-exempr status of the Commission on Pres-
idential Debates, an organization foermed ro assume the role of sponsoring general
election debares after the League of Women Vorers withdrew from its sponsoring role
in a disagreement aover the candidates’ agreed pround rules for the conduct of those
debates. The District Court denied standing, discussing anl distinguishing the Second
Circuit Court of Appeal’s decision in Fulani 1.'** The court declined to find injury in
fact from Fulanl’s deprivation of media coverage:

"More fundamentally, Fulani's claim thar she would have received mecdia cover-
age and public recognition had she been included in the debates is sheer spec-
ulation. This Court has ne way of determining what the real injury o Fulani 13
based on her exclusion from the debares because the media coverape is depen-
dent upon a number of diverse facrors involving the structure and quality of
the debates, including the number of candidates pariclpating and the starure of
those participating. If all eighoy-two candidates for President in 1988 were par-
ticipants in the debates this Court cannot reasonably inler thar the debares
would actually be broadcast nationally and thar there would be millions of view-
ers. . . . Indeed, if such a debate were staged, this Court mainiains scrious
doubr whether major party candidares — who presumably would be che media
draw in the first place — would participate."™

171. 882 F.2d at 630.
172. 882 F.2d at 630

173. Fulani v, Brady, 729 T. Supp. 158 (D.D.C. 1990).

174. 729 F. Supp. at 163.



February 14, 1991 Standing to Challenge Another's I'ax Benefits: Page 44
Nonprofit Forum Abortion Rights Mobilization Revisited Paper No. 3

The court thus held: "Fulani has not identified a palpable and nonspeculative injury
for standing and Article III purposes."'™

It proceeded ro find, in addition, that Tulani had failed to demonstrate causa-
tion and redressibility. The sponsoring crganization, whose tax exemption was art
issue, was not directly in charge of media access, said the court. Rather, it was "simply
the coordinator and sponsor of the debates. The decisions to cover the debares and
the extent of that coverage are made independently by the media organizations."™
Thus, the alleped improper grant of tax-exempe status to the sponsor was not the
direct cause of Fulani’s media exclusion, nor would denying tax-exempr status to the

sponsor assure Fulani of media coverage.
VI. Finding Standing After ARM

The ARM decision denied competitive advocate standing because none of the
plaintiff ocpanizations had been denied rax exemprion by virtue of their political cam-
paign activities. It would be easy, however, to flnd — or creare — an organization
which bas been denied such starus for that reason. At least two routes suggest them-
selves,

First, an application could be filed wich the IRS o recognize the tax-exempt
status of an otherwise-clearly-quallfying, newly-formed not-for-profit corporation. The
new organization, for example, might have as i mission educating woman about free

chaice issues, birth-control methods, and the like."’ The application, however, and

175. 729 F. Supp. at 163.
176. 729 F. Supp. at 164.

177. Several of the ARM plaintiffs were, indeed, tax exempr under LR.C. § 501{c)(3)
and pursued pro-choice activitles other than engaging in political campaigns. Perhaps
{continued..}
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its governing documents, could specify = perhaps even in boldface rype — thar the
organization intended to participate in polidcal campaign activities in furcherance of
its goals. It 13 extremely likely that the Service would deny the organization tax ex-
emption. Under the ARM case rationale, the organization would then have comperi-
tive advocate standing.

Second, one of the existing, and already-exemprt, ARM plaincitt organizations
could choose to engage in political campaign activities, disclose thac fact prominently
on 15 annual FRling with the IRS,'" and wait. Once agaln, it seems likely chat the Ser-
vice woulkl act to revoke the aorganization's tax exemption. Under the ARM case ratio-
nale, the organization would then have competitive advocare standing.

In each case, of course, the organization would cease o be eligible for rax ex-
emption andl denations to it would no longer qualify for the charitable concributions
deduction. No macrer: it is not very expensive w form a new entity and file the neces-
sary documents o qualify ic for rax-exempt siatus, In the first case, only those fairly
modest costs would be invalved. In che lacter case, an already-existing organization
might be disqualifted, thus losing is good will and poing-concern value. A new sug-
cessor organization, the costs of forming which are slmilarly modest, however, couldd
be already formed and prepared to take over its predecessor’s activities. In neither

case are the expenses and coss likely to be meaningful when compared o the quite-

177. {..continued)
the charters of those organizations would serve as good modeks for the newly-lormed
organization.

178. Form 990, required te be filed annually by LR.C. § 201{c){3} organizalions,
would seem to be an appropriate place to put this suggested disclosure.
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subswantial expenses involved in bringing and prosecuting the ARM litigarion imself,
costs which the plaintiff organizations were clearly prepared o incur for their cause.

OF course, given the understandable and considerable reluctance of courts ©
enteriain suits challenging another person's tax status, it would be foollshly sanguine
to predict that these supgested roures would ultimately succeed. Federal courts may
decline to decide cases not only by virtue of the Article 111 concerns considered in this
part VI, but also on other, "prudential” grounds. A federal coure might well avoid the
ARM issue by invoking such standing srandards as the "zone of interests” test, the no-
tivn that che plaintilf must be advancing his own righrs rather than rights of others, or
the courts' reluctance to deal with injuries which are penerally shared by mase citizens
rather than heing parricular o the plaintiff. Furthermore, of course, the courts mighe
grant standing and then decline w afford relief on the meriw.

Nevertheless, the view raken hy ARM’s president — rthat no person could achieve
standing under the Second Clreuit's ARM ratlonale'” — seems 1oo pessimistic.

VII. Concluding Comments

It is possihle thar the ARM plainritfs coufd achieve standing by following one or
bath of the suggested routes ser forth above. Further, it may be possible 1o consider
bringing such suits in state, rather than federal, cours.'™ Srawe courts are likely o
invoke their own notions of standing, and case-or-conrroversy concerns are likely to
be shared by them. Their ests, however, may be dilferent even ac that threshold, and

it may well be thaw their prudential concerns are not the same as those of the tedery]

179. See the ext accompanying note 8, supra.

180. This suggestion has not been adequately researched. Not only would further
reseacch be needed o wst it, but all will 2gree that stare courts are likely to be ex-
tremely unwilling to be drawn into an adjudication of federal tax questions.
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courts. At the very least, they would not be conclusively bound by the prudential
rules adopted for the federal court system.

It is, nevertheless, of deep concern o the entire justice system whether t ad-
mit chird-parcy standing to challenge another’s tax exemption. Granting such standing
could very well open a Pandora's box, risking the imposition of costly burdens not
only on the courts but on the organizations whose tax status is contested. Yet, as
discussed below, an absolute bar to such standing gives the IRS the uliimarte say in
fixing the permissible minimal standards of conduct of LR.C. § 301({c){3) organiza-
tions.

The Service has heard the cavears ol the Supreme Court in Bob fones'™ and
has adopred them as is own position.'"™ Thus, it has not asserted any violarion of
the Bob Jones radonale unless completely satisfied haoth thar the public policy in-
volved was clearly "fundamenrtal," and that there was "no doubr” that the acrivities in
question violated thar policy. Although understandable,' this is a misguided stand-
arcd which the IRS should reconsider and abandon.

‘The Supreme Court’s caveats addressed the role of courts in ultimately uphold-
ing or rejecting the IRS’s position. The public policy issues, however, are prolound
and cenrral to orr nations of the proper role of charities in cur society. Given the
extreme difficulty of achieving third-party standing to challenpe allegedly improper

acrivities, if the Service is unduly reluctant, the courts may be denied the chance w

181. See text accompanying notes 16 and 17, supra.
182. See ext accompanying noce 28, supra,

183. There are obvious and powerful "political” forces at work here, in addition to
the usual adminiscracive concerns. '



February 14, 1991  Standing to Challenge Another’s Tax Benefits: Page 48
Nonprofie Forum Abortion Rights Mobilization Revisiced Paper No. 3

draw the proper policy line."™ The Service's excessive caution may cloak and iless
activities which courts, given the opportunity, might condemn. The IRS might be
contributing w lower standards for charitable organizations.

Thus, the Service should mot adopt the same standard of caution the Supreme
Court s&t forth in Bob Jones. A lesser, but scill careful, standard should guide i, The
Service should act o deny tax exemption o charities whose activities are thoughr oo
violate a fundamenrtal public policy whenever, in the exercise of its own sound judg.
ment, that seems proper. It should not wait for absolute certainty, worally-clear facts,
and an unambiguously "fundamental" public policy. It should not shy away from tak-
ing on ar least some hard cases. The courts will then have an opporwunicy w delin-
eate the sorts of acrivities znd policies which constitute violations of the Bob Jones

rationale.

184, As Chief Judpe Bazelon put it in his dissent in American Soc'y of Travel Agencs,
"[t]o permit 1ax liabilicy o be challenged only by the raxpayer himself is in effect o
permit the IRS virrually unferered discretion . .. ." 566 T.2d ac 152 n. 2. That is "dis-
comiorting,” as Judge Bazelon observed, even when the issue 8 staturory and the im-
pact fiscal. When, as in Bob Jones situations, the issue is arguably of constitutional di-
mension and the impact societal, ir is of grave concern.
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Appendix A, History of the Bob Jones Litigation

The direct history of the Bob Jones decision is fascinating.'” Its early stages
followed closely on the heels of the IRS announcements, in 1970, that racially-discrimi-
natory schoals would no longer be entitled to tax-exempt starus.* Bob Jones Uni-
versity commenced an action, in 1971, seeking w enjoin the Service from revoking the
University’s tax exemption. ‘['hac suit was ultimarely held w be barred by the anti-in-
junction provisicns of the Cocle.'™

Then, on January 19, 1976, the Internal Revenue Service issued a final notice of
revocarion of tax-exempr starus e Bob Jones Universiry, effective from December 1,

1970. On May 4, 1976, Bob Jones University filed suic in federal District Court in

South Carolina seeking a4 refund of $21 in federal unemployment taxes. The United

185. Much of the direct history is recounted in the Bob Jopes opinion iself. See
461 U.8. ar 581.82.

186. IRS News Release, Tuly 10, 1970, and IRS News Release, July 19, 1970, reprinted
in Tax Exempr Status of Private Schools: Hearines Before rhe Subcommirtee on Over-
sight of the House Comm. on Ways and Means, 96th Cong., 1sr Sess. 10 {1979). The
News Releases also denied rax deductions for gifts w such schools. See also Rev, Rul.
71-447, 1971-2 C.B. 230; Green v. Conmnally, 330 I. Supp. 1150 (D.D.C.) (three-judge
court), affd mem, sub. nom., Coit v. Green, 404 U.S. 997 (1971). Randolph W. Throw.
er, who was Commissioner of Internal Revenue in 1970 when the News eleases were
issued, later restified that "[plerhaps no other decision made by me received as much
study and amention from 50 many pecple in so many different departments and agen-
cies of Government . . . ." Administration’s Change in Federal Policy Regarding the
Tax Status of Racially Discriminarory Private Schoals: Hearing Before the Commirres
on Ways and Means, House of Representatives, 97th Cong., 2d Sess, B4 (Feb. 4, 1982)
{statement of Randclph W. Thrower). [lhese Ilearings are hereinafter cited as the
"Ways and Means 1982 Hearings."]

187. The Supreme Court, applying LR.C. § 7421(a}, so held in Bob Jones Univ. v. 5i-
mon, 416 U.8. 725 (1974).
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States counterclaimed [or approximately $480,(KN) in such taxes for the years 1971
through 1975."* The District Court, on December 26, 1978, hekl Bob Jones Univer-
sity qualified for tax exemption, entered judgment for the University in the refund
suir, and ordered the Secrerary of the Treasury and Commissioner of Internal Revenue
Service to restore the University's tax-exempt scatus, '™

QOn December 30, 1980, the Courrt of Appeals far the Fourth Circuir, in a 2-1
decision, reversed, held that Bob Jones University was sot entirled o tax exemprion,
and entered judgment for the Government.'” Bob Jones University filed a petition
for a writ of ceriorari to the Supreme Court on July 1, 1981. The U.S. povernment
supported the University's petition, arguing thac, although there was no conlllct in the
Circuits, the Supreme Court shoukl affirm the decision below and confirm thar the TRS
had acted within its stanatory authoricy in revoking the University's rax-exempr starus.
Certiorari was granted on October 13, 1981.*

Up 1o the end of 1981, the povernment bad consistently followed its long-stancl-
ing policy of denying LR.C. § 501(c)(3) starus to racially discriminatory schools. On
January 8, 1982, however, a thunderbolt struck: in an astonishing aboue-face, the Rea-

gan Adminiscraden announced thac it was changing its position, and hencelorth would

188. At that time, 501{c){3} organlzarions were somerimes exempr from social secu-
rity taxes. The exemption was removed by the Social Security Amendments of 1983,
Pub. L. No. 98-21, § 102(b)(1), 97 Stat. 70, repealing LR.C. § 3121(b}(8){B).

189, 468 F. Supp. 890 (D.S.C. 1978).
190. 639 F.2d 147 {4th Cir. 1980).

191. 454 U.S. 892 (1981). The companion case, Goldsboro Christian Schools, was
granted cectiorari on the same date,
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grant such schools tax exemption.' This, it explained, would moor the proceedings
in Bob Jones and Goldsborp. The same day, it filed 2 memorandum with the Supreme
Court asking thac the judgments be vacated as moot. Its memarandum stated, in parc:

"Since the filing of our brief acguiescing in the granting of certiorari in these
cases, the Department of the Treasury has initiuted che necessary steps o grant
petiticner Goldsboro Christian Schools rax-exempt stutus under Sec, 301(c)(3)
of the Code, and 1o refund to it lederal social security and unemployment raxes
in dispuee. Similarly, the Treasury Department has initiated the necessary steps
o reinstate tax-exempr status under Sec. 501(c)(3) of the Code 1o petitioner
Bob Jones University, and will refund to it federal social security and unemploy-
ment raxes in dispute. Finally, the ‘[reasury Department has commenced the
process necessacy to revoke forthwith the pertinent llevenue Rulings that were
relied upon to deny petitloners tax-exempt status under the Code ™

A few days later, after a fire-storm of criticism, the Administration said it would
submic legislation to Congress o authorize the IRS o deny mx exemption 10 schools

which discriminate on racial grounds.'™ The proposed legislation was released Janu-

192 Treasury News Release (Jan. 8, 1982), reprinred in Ways and Means 1932 Hear-
ings, cited supra ac n. 186, 607-08. The following discussion, in the text, abowve, covers
only selecred highlights of the relevant developments. For descriptions of the back-
ground o the change in government position, as set forth by two of its principal pro-
ponents, see Ways and Means 1982 Hearings, cited supra at n. 186, 153-39 (statement
of Edward C. Schmults, Deputy Attorney General, Department of Justice) and 178-81
{statement of Robert T. McNamar, Depucy Secretary of the T'reasury). For further de-
tails, see P. TREUSCH, LAX-EXEMPT CHARITABLE ORGANIZATIONS 164-79 (3d ed. 1988);
.S, CoOMMISSION ON CIvIL RIGH IS, DISCRIMINATORY RELIGTOUS SCHOOLS AND TAX FEXEMDT
S1A1US 53-9 (Clearinghouse Pub. 73, Dec. 1982).

193. Reprinted in Ways and Means 1982 Hearings, cited supra at n. 186, 014, at 617
{footnote omirted).

194. Stztement by President Reagan, Jan, 12, 1982, reprinted in Ways and Means
1982 Hearings, cited supra at n, 186, 620,
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ary 18, 1982.'® The Administration’s summary states, in part, that i proposed legis-
lation "will, for the first rime, give the Secretary of the Treasury and the Incernal Heve-
nue Service express authority to deny tax-exempt status o privare, nonprofic educa.
tonal organizations with racially discriminatory policies."™

Congressianal hearings were urgently scheduled to consider the Adminiscra-
tion's change of position and its legislative proposal. On Tebruary 1, 1982, two Rea-
gan Administration witnesses appeared before the Senate Finance Committee. As one
source reported:

"Administration witnesses testified on February 1 that the IRS lacks the statuoary
authority to deny tax exemprions o private schools that practice racial dlscrimi-
nation. According to Deputy Attorney General Edward €. Schmulis and Depury
Treasury Secretary R. T. McNamar, the Administration fele compelled to reverse
the 11-year-old policy on private schools after their review of the issue led them
to the concluston that ‘there is neither a constitutional nor statutory basis for
the practice followed by the Internal Revenue Service since 1970."™%

Further, "[s)pecifically, Schmults stated thar section 501{c){(3) does not require an edu-
cational or religious organization to also meet [slc] the stundards of a common law
charity."*

Because the Administration's position clearly indicated thar it would noc vigor-

ously support the decisions below, and in line with suggestions contained in at least

195. See Reacan Proposes Bill wo Prohibit Tax Exemption for Discriminatory
Schools, 14 TAX NOTES 218 (Jan. 25, 1982).

196. Tax Exemption Bill Summary, reprinted in Ways and Means 1982 Hearingy,
cited supra ar n. 186, 624-25.

197. Adminiscration Defends Tax-Exempt School Policy Switch, 14 Tax NOTES 358
(Feb. 8, 1982).

199, Id.
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one brief amicus curiae," the Supreme Court appointed Willlam T. Coleman, Jr.,
argue the case as counsel for the fudgments below. ™

In the meantime, and still prior to the Supreme Court’s decision in the case,
the Administration directed the RS to grant tax exemption 1o Bob Jones Universicy
and the Goldshora schools, and o revoke its concrary rulings. The Service was slowly
and carefully considering this direcrive, ™ when — on February 18, 1982 — it was pre-
vented from complying wich it. The T.C. Circult Court of Appeals enjoined the Ser-
vice from granting tax-exempt status to any racially-discriminartory school. ™ lronical-
ly, the injunction was later reversed by the Supreme Courr, which held — in one of the
most imporrant decisions for che main purposes of this paper — thar the plainrifs in
that suic lacked stznding.™ [t remained in place, nevertheless, long enough 10 pre-

serve the status guo pending the Court’s decision in Bob Jones,

199. The briel was filed by Prafessors Bernard Wollman and Lawrence Tribe of the
Harvard Law School.

200 This is rellected in note 24 to the opinion of the Supreme Court, 461 U5, ar
599.

201. Commissioner Roscoe L. Egper, Jr., and Chiel Counsel Kenneth Gideon disa-
greed with the Administration’s reversal of position, and stared their opposition both
to the Administration oflicials favoring the abour-face and o0 members of Congress.
See Ways and Means 1982 Hearings, cited supra ar n. 186, 256, 259 (testimony of Ros-
coe L. Egger, Jr., Commissicner of [nternal Revenue).

202, Wright v. Regan, No. 80-1124 {Feb. 18, 1982) (per curizm order). 'This is re-
flected in note 9 o the Bob Jones opinion, 461 U.S. at 5385. The injuncrion is repro-
duced In the Ways and Means 1982 Hearings, cited supra ar n. 186, at 363-64.

203, Allen v. Wright, 468 U.5. 737 (1984), reversing Wright v, Regan, 636 F.2d 820
(D.C. Clr. 1981).
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