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Justiciability: The Restrictive Practices Court Re-examined, 1964
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Only if matters in issue are so blatantly political that to attempt
to solve them by the adversary procedure, which characterizes a court,
would be meaningless, can it be said that something is non-justiciable.

(Author's note: In this category might be included budget discussions) -
ibid at p. 238.
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This is not to say that English court will decline jurisdiction over
all "political questions''. There are simply categories of questions,
some but not all of which have a strongly political flavour, which
they have decided, for historical or policy reasons, to treat as
non-justiciable,

note 47: "'...among the "'political"' questions in respect of which
English courts will decline jurisdiction are matters falling within
the ambit of parliamentary privilege. .. but the Courts reserve the
right (as with the royal prerogative) to determine the existence and
extent of an alleged privilege..."

$1*3¥n 1 noaha

Nevertheless in the first edition of this work it was observed that
"judicial review of wide discretions vested in responsible Ministers,
and even of some of the powers vested in local authorities under
housing and town planning legislation, has been almost non-existent'.
Today one would be obliged to say that this was too sweeping a remark.
The court are still wary from reviewing the exercise of executive
powers in emergency situations, or in relation to aliens, or in
contexts where the "policy" element in a decision looms far larger
than the merits of an individual case. But... judicial apprehensions
about the consequences of appearing to encroach on the private domain
of politicians had diminished, " (ibid at p. 273).
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Adegebenre v. Akintolat & Anr, (1963) AC 614 (1963) 3 All E.R. 544 -2
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the line between judicial and political questions in a given
constitutional situation is the line drawn by constitutional
delegation and none other.

- ibid at p. 331
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The emphasis of the political question is on the ""foreign relations
law'', and within this field on questions of international and
domestic law which immediately concern the political or military
interactions of the United States with foreign states . ..

Beyond this, the doctrine has been restricted to a few, narrowly
circumscribed issues of constitutional law. .. the doctrine has

not been permitted to gain a permanent foothold at the core of the
Court's constitutional responsibility for the protection of individual
rights and for the determination of conflicts of competence,
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What renders cases of this kind non justiciable is not
necessarily the nature of the parties to them for the
Court has resolved other issues between similar parties:
nor is it the nature of the legal question involved, for
the same type of question has been adjudicated when
presented in other forms of controversy. The crux of the
matter is that Courts are not fit instruments of decision
where what is essentially at stake is the composition of
those large contests of policy traditionally fought out in
non-judicial forums, by which governments and the
actions of governments are made and unmade,

(82 S. Ct., at p. 748).
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The doctrine of political questions, like any other, is
not to be applied beyond the limits of its own logic, with
all the quiddities and abstract disharmonies it may
manifest.

(ibid at p. 7486).
1Th 73703 MW TATKE N3 nNIDYR Y3 RIN ABA1apane pEYPn " 13170 Ap*y
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.0'ppINDA n°2% 772y 11°0 mibarpen nhmown nep
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The function of the federal judiciary ends in matters

of this kind once it appears, as I think it does here

on the undisputed facts, that the state action complained
of could have rested on some rational basis,

(dissenting, ibid, at p. 775).
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Fortson v, Morris 87 5. Ct, 446

Swaa v. Adams 87 5. Ct. 569

Kilgalin v. Hill 87 S. Ct, 820

Avery v. Midland County, Texas, 38 S.Ct, 1114
Kilpatrick v. Presler 89 5, Ct. 1225

Wells v. Rockefeller 89 5. Ct. 1234

Moore v. Ogilvie 89 5. Ct, 14893

William v. Rhodes 89 S5, Ct, 5
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"justiciability' is a concept of uncertain meaning and
scope and the many subtle pressures that cause policy
considerations to blend into the limitations of the
judicial article of the Federal Constitution make
justiciability doctrine one of the uncertain and shifting
contours,

(and see p. 1950).
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to hear and determine such matters as are not causes or trials,
but petitions or applications not within the jurisdiction of any other

court and necessary to be decided for the administration of justice.
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The Palestine (Holy Places) Order-in-Council, 1924, ousts all matters
connected with the Holy Places and religious buildings and sites or with
the rights and claims of the different religious communities from the
jurisdiction of the Civil Courts, and provides furthermore, that the High
Commissioner is to decide finally if a question arises whether any cause

or matter comes within this prescription. (See Appendix B).
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"In these circumstances I think that the question whether the
cause is connected with this Holy Place is one which the legislature
has seen fit to reserve for the decision of the High Commissioner. "
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"With regard to the jurisdiction of the Civil Courts of Palestine

in causes or matters in connection with the Holy Places or

religious buildings or sites, two possibilities are contemplated

in this Order. The first possibility is when there is no doubt

whatsoever that the cause or matter is in connection with the Holy

Places or religious buildings or sites, in which case a Court will,

as soon as the point is brought to its notice, refuse jurisdiction.

There will be no need to refer the matter first to the High Commissioner.

The second possibility is when it is not a clear and undoubted case of
the dispute being a cause or matter in connection with the Holy Places,
for instance when one party suggests it is so and the other denies it,
When such a question arises, it is to be referred to the High Commis-
Ssioner who will decide, not the dispute, but the question whether or
not the dispute is one contemplated in Article 2, namely, a cause or
matter in connection with Holy Places. If the answer is in the affirm-
ative, Article 2 will be invoked, with the result that the jurisdiction
of the Court will be ousted.

A difficulty which presented itself to our minds in the course of
argument was - who is in first instance to decide whether or not such

a question arises? Does the question automatically arise the moment
one of the parties raises it, even if it sounds most unreasonable or

even impossible, or is it open for the Court to weigh the pros and cons
and come to its own conclusions, refer the question to the High Com-
missioner, if in its mind such a question exists, and refuse to refer it
for decision and go on with the case if it thinks the matter so clear as

to leave no question that the dispute has any connection with Holy Places.

I have no doubt that the second proposition must be the correct one."
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"And whereas by treaty, capitulation, grant usage, sufferance,
and other lawful means..."
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it being clearly understood that nothing should be done which
might prejudice the civil and religious rights of existing non-
Jewish communities in Palestine, or the rights and political status
enjoyed by Jews in any other country,"
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"Where three or more persons assembled with intent to commit
an offence, or, being assembled with intent to carry out some
common purpose, conduct themselves in such a manner as to
cause persons in the neighbourhood reasonably to fear that the
persons so assemnbled will commit a breach of the peace, or will
by such assembly needlessly and without any reasonable occasion
provoke other persons to commit a breach of the peace, the
persons so assembled are an unlawful assembly."
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"and to prevent obstruction on the occasions of assemblies and
processions on the public roads and the public streets, or in
the neighbourhood of places of worship during the time of
public worship"
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n2. Notwithstanding anything to the contrary in the
Falestine Order in Council, 1922, or in any Urdinance or law
in Palestine, no cause or matter in connection with the Holy
Flaces or religious buildings or sites in Palestine or the
rights or claims relating to the different religious
communities in Palestine shall be heard or determined by

any Court in Palestine.

Provided that nothing herein contained shall affect
or limit the exercise by the Religious Courts of the
Jurisdiction conferred upon them by, or pursuant to, the said

Palestine Order in Council.

3. If any question arises whether any cause or matter
comes within the terms of the preceding Article hereof, such
question shall, pending the constitution of a Commission charged

with jurisdiction over the matters set out in the said Article,







be referred to the High Commissioner, who shall decide the
question after making due enquiry into the matter in

accordance with such instructions as he may receive from

one of His Majesty's Principal Secretaries of State.

The decision of the High Commissioner shall be final
and binding on all parties."”
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l., cause or matter in connection with the Holy Places:
2. cause or matter in connection with. . . religious

buildings or sites;:

3. cause or matter in connection with., . . the rights

or claims relating to the different religious communities,
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"38, Subject to the provisions of this part
of this Order and any Ordinance or rules, the civil

courts hereinafter described, and any other courts or
tribunals constituted by or under any of the provisions
of any Ordinance, shall exercise jurisdiction in all
matters and ovee all persons in Palestine".
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"The Supreme Court, sitting as a High Court of Justice,
shall have jurisdiction to hear and determine such matters

as are not causes or trials, but petitions or applications

not within the jurisdiction of any other Lourt and necessary

to be decided for the administration of justice."
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"3, All responsibility in connection with the Holy Places

and religious buildings or sites in Palestine, including
that of preserving existing rights and of securing free access
to the Holy Flaces, religious buildings and sites and the free

exercise of worship, while ensuring the requirements of public
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order and decorum, is assumed by the Mandatory, who shall

be responsible solely to the League of Nations in all

matters connected herewith, provided that nothing in this
article shall prevent the Mandatory from entering into such
arrangements as he may deem reasonable with the Administration
for the purpose of carrying the provisions of this article into
effect; and provided also that nothinp in this mandate shall

be construed 28 conferring upon the Mandatory authority to
interfere with the fabric or the management of purely

Moslem sacred shrines, the immunities of which are guaranteed.

14. A special Commission shall be appointed by the
Mandatory to study, define and determine the rights and
claims in connection with the Holy Flaces and the rights
and claims relating to the different religious communities
in Palestine. The method of nomination, the composition

and the functions of this Commission shall be submitted to
the Council of the League for its approval, and the
Commission shall not be appointed or enter upon 1ts

functions without the approval of the Council."
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e Finkelstein, "Judicial Self-Limitation",

37 (1923-24) Harv, L, R, 333

"We are tempted to generalize from these instances,
but we dare not. We only offer as working hypotheses

what we hope to prove in the following pages, namely,
that when a tribunal approaches 2 question, where on one
horn of the dilemma is the trained moral sentiment of the
judge, and on the other the "hypersensitive nerve of
public opinion," it will "shy off" and throw the burden
of the decision on other shoulders. We hope to show that

this is, on the whole, 2 wholesome instinct among

1

judges. We also expect to trace the development of the
tendency in the history of English law to mark out its

boundaries in American constitutional law," (at 339)

"The proposition might be stated in this way. There
are certain ceses which are completely without the sphere
of judicial interference. They are called, for historical
reasons, ''political questions," What are these political
questions? To what matters does the term apply? It applies
to all those matters of which the court, at a given time,
will be of the opinion that it is impolitic or inexpedient
to take jurisdiction. Sometimes this idea of inexpediency
will result from the fear of the wvastness of the

consequences that a decision on the merits might entail.




Sometimes it will result from the feeling that the court
is incompetent to deal with the perticular type of
question involved., Sometimes it will be induced by the
feeling that the matter is "too high" for the courts. But

1

always there will be a weighing &f considerations in the

c+

scale of political wisdom." (at 344-345)

"Three categories have been suggested above with
which the definition of the sphere of the applicaticn of
the standard of "political gquestions™ may be attempted
by the courts. The first of these arises when the court
fears that a decision on the merits of the case might
involve consequences so vast that the part of judiecial

wisdom requires non-interference by the courts.”" (at 346)

"The decided cases which we have here reviewed
contain implicitly the bases upon which the courts have
limited their jurisdiction of contentious questions. No
matter in what terms the opinions of jurists have been
couched, it is apparent that it is the fear of consequences

or the lack of adequate data that has impelled the courts




i)
I

ing upon the discussion of the

-

jut certainly to each department
sre of activity for which it is

ory 4and traditions and by




2 NHD3

Weston, "Political Questions", 38 (1924-25) Harv,

4

"This analysis shows the decisions falling inte three
classes: (1), . , those where the primary object of the
litigation was the enforcement of an alleged constitutional
right which related not to person or property, even in a
broad sense, but to political existence and integrity;

(2) . . . where the litigation was to secure private rights
but where ths sole issue presented by the writ of error was
similar or analogous in its nature to those involved in the
preceding class of casesy (3) those where the litigation
concerned private rights, but where a significant issue

was of this other sort. In the first type of case the

courts have no jurisdiction of the subject-matter at all. In
the second type #f case there is & lack of the jurisdictional
element required for the technically separate case, the writ
of error. In the third type of case there is jurisdiction of
the cause for decision and for review, but not for determination
of the particular issue, upon which the Court accepts instead

the decision of the other branches of government," (at 326-327)




"When these variations have been noted, the basic
similarities will be seen to remain unimpeached
thereby. They are, though present in varying degrees in
the different cases, as follows, (a) The fundamental
powers and duties in question have distinctly not been
delegated to the courts by the Constitution, but rather
to the other departments. (b) These fundamental powers
and duties are of the sort ordinarily performed by what we
understand as political rather than judicial action. The
process of legislation is assertion, not decision; foreign
affairs are conducted by negotiations, not by pleading and
progf; political integrity is maintained by diplomacy or
arms, not by injunctions, (¢) From another aspect, these
powers &nd duties relate, not to the ordinary matters of
law which form the main bulk of controversy between private
persons, not to the incidence of the police power upon the
workaday world, but to the maintenance, furtherance, and
functioning of government, to the exigencies of the state's
existence, external and internal, (d) In every insmtance
where a question of fact is to be decided, it is one which
the persons executing the power or performing the duty
must decide as the very basis of their own not merely
ministerial conduct, (e) In those matters which relate
to foreign affairs and to military action abroad and at
home, the circumstances will often be such as to leave no
chance to await the result of test litigation, while the
consequences of the action may be so farreaching that any
uncertainty as to its validity becomes intolerable.
(f) Other practical considerations come to the fore,
which we cannot assume were not adverted to by the framers
of the Constitution and which are indicated upon the face
of that instrument itself, Unityj certainty; respect and

orderliness; efficiency; all are desiderata." (at 327-328)




This alternative principle of limitation might be found in the
logical structure of the issue, the possibility of formulating it
as one of “law” as contrasted with one of “discretion,” “policy,”
or “politics.” This suggests the category of “political question,”
a doctrine of judicial abstention which applies even to private
actions and which would seem particularly applicable to public
actions.

We might begin by examining a conceded area of political
questions,'® such as the conduct of foreign affairs. Is China
‘tantitled” to be “recognized”? If, for example, the Chinese gov-
ernment has confiscated the plaintiff's automobile and sold it
to the defendant, and if the court accepts the usual rule that it
will not give effect to the expropriation decrees of an unrecognized
government, the court will not decide (even though the question
arises in a purely “private” action of trover) whether under
the rules of international law the Chinese government is entitled
to be recognized. It is the President alone who is competent —
that is, has jurisdiction — to make this decision. The Constitu-
tion itself is construed to assign this jurisdiction. The grant to
the President of powers to make ireaties and appoint ambassadors
is taken to imply that the President’s authority in the administra-
tion of foreign affairs is exclusive. But this formula is really not

110 Gep Frank, Political Questions, in Suppeme Coust AND SUPREME Law
16-43 (Cahn ed. 1954).
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50 simple as it sounds. There must be a point at which the “law”
as made by Congress and applied by the courts sets limits to
the President’s power. The tarifis may have an important im-
pact on the conduct of foreign affairs, but the courts nevertheless
do not invariably defer to the President in matters of their ad-
ministration; sometimes they do, and sometimes they do not.'t
This means, obviously, that whether a question is “political”™ is
itself a question of law to be decided by the courts,

What is there about questions concerning foreign affairs that
leads to a presumption that they are “political”? We have seen
that the Constitution grants to the President certain powers
which Imply certain further auxiliary powers, But there may
be something about the nature of these powers which, in addi-
tion to their constitutional assignment, marks them as “poli-
tical.”” Many of the questions that arise are of the sort for which
we do not choose, or have not been able as vet to establish,
strongly guiding rules, We may believe that the job is better
done without rules, or that even though there are applicable
rules, these rules should be only among the numerous relevant
considerations,

It would be logically possible for the courts to hold that the
law of a de facto but unrecognized government will be given effect
in private actions.''* The general refusal of our courts to do so
rests on a judgment that the decision of this question is closely
related to the conduct of our relations with the unrecognized
country. It ought as well to rest on a judgment that it is proper
that the decision should be made not merely in terms of the
question itself but of a larger whole, Stern lawyers may reject
the notion that it can ever be right to refuse to frame or apply
a rule otherwise sound because of “reasons of state.” If the inter-
vention of a court embarrasses the President. they would say,
so be it: The law has prevailed as it should prevail. A court
which is “right"" should not fear to be ineffective: if the President
will not accept the court's decision, it is not the court but the
President whose lack of principle stands exposed to judgment.
If this view is rejected — and at least in foreign affairs it often
is—it may be, as the eritics imply, because we choose “ex-

"1 85¢¢ Jalle, The Right to Judicisl Review, vr Hasv. L. Rev, wfig, Tol-3g
{zg58).

M28ome years ago I argued for such a rule Jarre, Jumiciat Aspects or
Foremow Rxvarross (1933), especlally pp. 14690,
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pediency” when it serves our purpose. |But even under a regime
of law, the courts are not its only interpreters. If interpretation
by legislature and executive means that the law may suffer modi-
fication or nullification, this is anticipated. The separation of
powers is itself a part of the law. Even to this, however, there
must be some limit. Our courts would not refuse to entertain
habeas corpus to test the constitutionality of the imprisonment
of an alleged Chinese agent even if it were clear that his im-
prisonment was closely bound up with our relations to the
Chinese government.'"

Our analysis of the area of foreign affairs may give us a
“model” of the elements which lead to a conclusion that a ques-
tion is “political” and will be left for decision to the legislature
or the executive. We might conclude that it is not the subject
matter as such which is political (though foreign affairs might
appear to suggest the contrary). It is rather that the question
is one for the decision of which there are no well-developed prin-
ciples, or the issue is felt to be so closely related to a complex
of decisions not within the court’s jurisdiction that its resolution
by the court would either be poor in itself or would jeopardize
sound decisions in the larger complex.'*
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"8t1ll greater difficulties are presented by the term ‘nation'."

"We speak commonly of a British, an American, a French, a Spanish nation, when
what we have in mind is the circle of persons bound to Britain, the United
States, France or Spain by bounds of 'allegiance’ as determined by the laws

of these countries - a circle which coincides fairly closely, though not

sompletely, with the sum total of these countries permanent inhabitants.” 44,
P 1)
"'nationality' is the quality of citizenship or subjection to a State, imputed

to an individual; the adjective 'mational’' as in 'pational interest’ 1s an
attribute assumed to be that of the State and 1ts population taken as a whole
‘'nationalization’ is the turning over of ownership io State authorities.”™

{p. 11)

"And yet all these terms, with the single exception of 'nmatiomalization’' are
used similtaneously in English and in Homance languages, overwhelmingly in
German and in the Slavic languapges, in the sense of an ethnic group or a
relationship based on it. This is particularly true of the very modern

and very controversial term of 'mationalism'. The basic difference between
the usages is not, as in the case of the term 'State', a difference of
degree or shade; it is rather a difference of essential meaning.™ ssee

(p. 12)




"Precisely what constitutes an ethnic group is nﬂtlmuch clearer than what

constitutes a nation. The usefulness of the term ethnic lies in its being
more neutral and free from emotional overtones of approval and disapproval
than the term nation and its derivatives.’

(p. 12)

"For this reason social categories in general and ethnic groups in
particular do not lend themselves to precise definitions.”
(p. 35)
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NATIONALISM AND HISTORY
Essays on old and new Judaism by SIMON DUBNOW

"This accounts for the positive attitude that Dubnow has toward religion

in Judaism. Dubnow rejects the factor of religion as the supreme criterion
of Jewish nationalism. Judaism, for him, is not merely a religion but a
"system of culture" But he insists just as strongly that a Jew cannot
abandon the religion of Judaism and still remain a Jew."
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"By aspiring to secularism, by separating the natiomal idea from religion,
we aim only to negate the supremacy of religion but not to eliminate it
from the storehouse of national cultural treasures. If we wish to preserve
Judaism as a cultural-historical type of nation we must realize that the
religion of Judaism is one of the integral foundations of nationmal culture
and that any one who seeks to destroy it undermines the very basis of national
exisience. Bewween us and the orthodox Jews there is only this difference:
they recognize a traditional Judaism, the forms of which were set from the
beginning for all eternity, while we believe in an evolutionary Judaism in
which new and old forms are always being assumed or discarded and which
adjusts itself . to new cultural conditions."
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"That is why, according to Dubnow, it 1s impossible for a Jew converted
to Christianity to remain & Jew by nationality and become a Christian
by religion. 'The exit from Judaism by acceptance of the Christian

religion,' he says definitely and incisively, 'means exit from the
Jewish nation.'"
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"It appears to me, and I am sure you will agree, that the status
of the Jews 1s unique and anomalous, composed of national,
cultural, religious strands, inextricably intertwined."™
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The Committee on Jewish Law and Standards of the Rabbinical Assembly of America




"The official views of the Committee on Jewish Law and Standards of the
Rabbinical Assembly of America (Conservative) as expressed in their ansvers to
questions put to them by their rabbinical colleagues on the subject of
intermarriage are of interest:

1.

10.

11.

A Jew who has intermarried does not cease to be a Jew. He may continue
to attend synagogue services and perform other commandments of Judaism
although he has violated one of the most important of all Jewish
prohibitions (Exodus 34:16; Deuteronomy 7:3).

It should be clearly understood that in frowning upon intermarriage and
in voicing opposition to the choice of a non-Jewish mate, neither Judaism
at large, nor Conservative Judaism in particular, expresses any Judgment
about the morality or character of these non-Jewish men and women.

These individuals may be fine, exceptional people. However, unless

they are converted to Judaism they cannot wholeheartedly and sincerely
help to preserve the Jewish religion, foster its development, and raise
their children to be Jews. Children of a non-Jewish mother are not Jews.

Judaism is not alone in objecting to intermarriage; so does Catholicism
and Protestantism. It should be noted that we feel sympathy for those
Christian families who:members have intermarried with Jews and whose
family unity has, consequently, been disrupted and, often, destroyed.

A person who has married outside of the Jewish community should not be
considered a candidate for membership in a Conservative Congregation
that is affiliated with the United Synagogue of America even though he
applies for membership without his non-Jewish partmer.

A congregation constitutes a community of Jews who band together to
promote their interests and loyalties as Jews, The purposes of the
Congregation and these interests and loyalties are stated in its
constitution, and must always be kept in mind.

By the very act of joining a congregation, s Jew agrees to live up

to the purposes of the symagogue. He either tacitly, or publicly
declares his desire to follow the laws and regulations of the Jewish
religion. Even if he does not adhere to all of the rules and traditions
of our religion, by becoming a member, he at least, recognizes their
worthvhileness and importance, and wants them passed on to his children,.

By joining a congregation he expresses a desire to strengthen Jewish
family life and to raise his children in accordance with teaching. His
congregation membership helps to enrich his family life as the head of
a Jewish household.

In Judaism, the synagogue always leads back to the home, the central
institution of Judaism. Husband and wife stirive to create the conditions
for a beautiful and harmonious relationship based upon the time-honored
principles of Jewish practise which they must try to live out together

to the best of their ability.

Unless both husband and wife are Jewish the purposes of the synagogue,
and the reasons for the existence of a congregation, are defeated and
destroyed from the outset.

Therefore, a person who has intermarried should not be admitted to
membership in a congregation, even if he applies for membership singly
without his non-Jewish mate. Husband and wife, since the very beginning
of time, are considered "one flesh" and, therefore, "one member” .




12. In refusing to accept such a person for membership, the synagogue can
help him resolve the problem of his intermarriage by facing the issue
squarely, and not avoiding i1t.

13. If the matter of affiliation is so urgent and important, the non-Jewish
partner can convert to judaism and, become an active and honoured member of
the congregation. The Rabbi is prepared toc spend time with the non—Jewish person

and convert him in accordance with the procedure laid down by the Conservative
movement's Committee on Law."
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INTERMARRIAGE AND MEMBERSHIP IN A CONGREGATION AS INTERPRETED BY THE LAW
COMMITTEE OF THE RABBINICAL ASSEMBLY OF AMERICA

1 A Jew who has intermarried does not cease to be a Jew. He may continue
to attend synagogue services and perform other commandments of Judaism
although he has violated one of the most important of all Jewish prohibitions.
(Exodus 34:16; Deutercnomy 7:3.)

2. He does not cease to be a Jew, and, if his non—Jewish marriage is brought
to an end he does not require a Jewish divprce,

3. It should be clearly understood that in frowning upon intermarriage and
in voicing opposition to the choice of a non-Jewish mate, neither Judaism
at large, nor Conservative Judaism in particular, expresses any judgment
about the morality or character of these non-Jewish men and women.

4 These individuals may be fine, exceptional people. However, unless they are
converted to Judaism they cannot wholeheartedly and sincerely help to preserve
the Jewish religion, foster its development, and raise their children to be
Jews
Children of a non-~Jewish mother are not Jews,

5 Judaism is not alone in objecting to intermarriage; so does Catholicism and
Protestantism. It should be noted that we feel sympathy for those Christian
families whose members have intermarried with Jews and whose family unity
has, consequently, been disrupted and, often, destroyed.

] A person who has married outside of the Jewish community should not be
considered a candidate for membership in a Comservative Congregation
that is affiliated with the United Synagogue of America even though he
applies for membership without his non-Jewish partner."

"e¢. Children of such intermarriages (a, or, b above) -

6. who are not Jewish (if the mother remains & non-Jew) may be admitted to
instruction in the congregational school, with the understanding that they
will undergo the ceremony of conversion later.

T Such children, before conversion, may not be admitted to Bar Mitzwvah, or,
Bat Mizvah, or, confirmation.

8 Such children, before conversion, may participate in other religious functions
and ceremonies with the understanding that they will undergo the ceremony
of conversion later.

9. Such children may not be married in the Jewish faith without formal conversion
to Judaism."
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"Every person born of Jewish parents is considered bound to observe the
covenant of Sinai, and therefore subject to the observance of Jewish
ceramonial., Although mixed marriages are prohibited, the child of a Jewish
mother is regarded as a Jew and need undergo no ceremony of conversion to

be admitted to the Jewish faith, A member of another faith who desires to be
converted to Judaism must (according to traditional ritual) appear before a
rabbi and state his desire to be converted. The rabbi will then provide for
his instruction in the elements pf Jewish law, belief, and practice. Before
admitting him to the Jewish fold, the rabbi must warn him of the severe
discipline of Judaism and the difficulties involved in adherence to the
Jewish faith, If the applicant persists in his desire to enter the Jewish
faith, the rabbi will arrange for the ceremony of proselytization. A male
applicant must be circumcised. According to the traditional ritual followed by
Orthodox and Conservative Jews, both male and female applicants become
proselytes by immersion in a pool of running water, declaring that they are
performing the ceremony in order to be admitted into the Jewish faith, and
reciting as they emerge from the water the benediction, "Blessed art Thou,

0 Lord, our God, King of the Universe, Who didst sanctify us with Thy
commandments, and hast commanded us regarding the ceremonial immers _ of
the proselyte”. Heform rabbis do not include this ritual immersion in their
ceremony of proselytization.™
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"Thirteen years ago the Commission on Synagogue Activities issued a Summarization
of the Responsa of the Central Conference of American Rabbis contained in

the Yearbooks of that organization from 1890, tc 1940. This was welcomed

by the Rabbis because, these Responsa being scattered through the yearbooks,
many of which are not in the possession of the individual Rabbis, a compend 1um
of some kind seemed necessary for ready reference. Subsequently the suggestion
was made to the C.C.A.R., that, since many of its members would from time to
time need to refer to the full text of some of these Responsa, all the Responsa
issued to date be printed in a single volume. The Executive Board of the
C.C.A.R. to which the request was referred, found that it did not have the funds
available to print the suggested volume and, instead, granted permission to

the Commission on Synagogue Activities to issue all the Responsa to date
(1890-1953) in a mimeographed pamphlet to be made available to the Rabbis and
any other interested persons., The present pamphlet i= the result of that
action,

To achieve historical continuity where there is more than the Responsum on a
particular subject, the Responsa have been classified according to subject and
arranged alphabetically, rather than chronologically. Where there are several
responsa under the same classification these appear together in chronoligical
order. At the end of each Responsum the full reference to the yearbook is
given, together with the name of the chairman or member of the Committee on
Responsa who formulated 1t.

An index is included for ready reference.

Though the title of this volume indicates the inclusion of Responsa only
through 1950, significant Responsa issued in 1952 and 1953 are included at
the end of the booklet as a supplement. In the future, should further
supplementation to this volume be indicated, supplements will be issued.
It is to be hoped that this pamphlet will be widely circulated and will

prove to be another useful service to our Rabbis in the performance of
their consecrated duties."
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guided the development of Reform Judaism in the U.5. for many
years and was i1ts foremost "scholar"
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RESPONSA OF THE CENTRAL CONFERENCE OF AMERICAN RABBIS
Contained in its Yearbook, Vels. I - LX, 1890 - 1950

CHILDREN OF MIXED MARRIAGES (Vol. xxix, 1919, pp. 76-T7)

"On January 1, 1919, I received the following Ean nhgy . A member of

my congregation a pproached me with the following difficulty. His wife was a
Christian (Methodist), and a New York rabbi married them. The woman 1s now
pregnant, and the man wanted me to advise him in what faith the expected child
18 to be raised., His wife never accepted Judaism, though she attends services
more regularly than many of my Jewish women, but she goes to her Methodist
Church frequently also. Her mother is a strict Methodist; his mother is a
Jewess, and each wants the child in her respective faith. 1 have made inquiry
of the New York rabbi who married them, and he assures me that he never married
a couple under such circumstances without getting of the alien party to raise
the children in the Jewish faith, and to study (by himself or herself) some
guide of Jewish instruction. He also tells me that they abjure their old faith
in his presence and promise to cast their lot in with our people. He remembers
marrying this couple and is certain that he exacted such a promise from the
woman. I have not spoken to this couple since I saw the rabbi in question.

I will, when I am ready to give my answer even if she denies or forgot the
promise under those circumstances. (This rabbi does mot go through the
formality of issuing a paper of conversion in the presence of witnesses.)

I feel that I would not be justified in saying that the child should be raised
& Jew, if the mother i1s and intends to remain a Christian. It would be
dividing the home and the child would hardly be Jewish. It would be mockery
and hyprocrisy. On the other hand, how could I, a Jewish teacher, tell the
parents to raise the child a Christian? If the child is to be raised in the
Christian faith, the father cammot remain a Jew without - in later years —
taking the consequence of having children who would mock and scoff and deride
him. If this is not a certainty, it is, to say the least, a possibility and

a probability. Again then, how can I, or how dare I, advise this man who wants
to remain a Jew (or he would not belong to a congregation and be a fregquent
attendant at services) to become something else? 1 will of course, urge the
mother to become a Jewess. But if she refuses what shall my advice be? This

is my a%w . 1 remember the passage in Kiddushin: *19p nOYRIPCR 7D ®aD 733
-M33 ®Y® 13 T17p NTI2IW 1B Kan 933 [ORY 733

Likewise the passage in PR 73K L, InTe respectively
TNIBI 1PN %KD NNk Yk kap Ykopr and L1M23 o"1391 ansepa T

Do the passages have their force with us?

To this 1 reply:

The Talmud (Kid. 68b; Yev. 23) and +the =1 e {ch. 34)
you correctly refer to are certainly in forece, and ccusequently the child

of a non—Jew has its character determined by the mother. The Christian wife

of your member should, therelore, be persuaded as far as possible, especially
for the sake of the husband who wants to have a Jewish home, to become a Jewess
in order to hive her expecind child horn as a Jew — The mode of her conversion
and .uoption tabo Judaiso % chl in this case be facilitated. Of course,

when raised ns a Jew, tLe cinld could afterwards through Confirmation be adopted
into the Jewish {old like any pruselyte. On the other hand it must be stated




that the rabbi who solemnized the marriage of a Jew to a non-Jewess did not
act in conformity with the Jewish law, no matter whether she promised to raise
her children as Jews or not. Mixed marriages belong before the civil
magistrate who is to give them legal sanction. The Jewish religion cannot
consecrate a home divided by two different creeds, as you well state.”

~XI01MY oYK = 7ow NKII3 ix'A nalenn Fo'pipnn e onyY ahinen 1919 rep oRD
TNK ATAW) 0FBI1870 013N 1139 YW qayeY K°wl L #OD0Aa Y13 *RITaR AT aTn
o AYT AR T29p 1967 niwz k'3 (nYeoon vy nivee® 13'wnw hraw *Dond

RECENT REFORM RESPONSA

Circumcising Son of Gentile Wife ;MKan nhwen DK Op K'aDY

wp Jew married a Christian woman who was converted to Judaism. The woman

is pregnant., If she gives birth to a son, the father wants the child circumcised,

and the mother consents te it. Should the rabbi arrange for this circumcision
and participate in the ceremony? (From Rabbi Max Selinger, Cumberland,
Maryland)

The above question has been discussed at considerable lemgth in the Jewish
legal literature of the last century, inasmuch as quite a number of Jewish
men have married Christian wvomen who remained unconverted to Judaism. In

a mixed marriage the child follows the status of the mother. Hence, the

boy that may be born will be a Gentile boy. Of course, nowadays almost all
boys of whatever affiliation are likely to be circumcised by an obstetrician.
This would not be a ritual circumcision, but merely a medical circumcision.
There 1s some question, for example, in this regard, whether an Orthodox
physician may perform a purely medical circumcision for a Gentile (see
[sserles, Yore Deah 263:5, and Schach, ad loc.) But this question does

net concern us. You are asking whether the child may receive Jewish religious
civcumeision (for the sake of performing the commandment of circumcision,

m' shum mitzvas mila) which, of course, involves reciting the blessings
provided for the performance of this mitzvah. In other words, this is to

be a religious circumcision, not merely a medical onme. If 1t were merely

a medical one, the father would not need to ask the rabbi about it, Further-
more, the implications go further than the desire to periorm the mitzvah of
circumcision, i.e., Jewish religious circumcision. The implication 1is that
this religious circumcision will make the child a Jew; in other words, it

15 intended, in effect, to be a ceremony of conversion. This 1s the full
meaning of the question.”
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"RECONSTRUCTIONISM: A trend of thought in American—Jewish life, originated

by Mordecai M. Kaplan in 1934, with adherents among the Conservative and

Reform Jews as well as among some so—called secularists. It teaches that
Judaism is not only a religion, but a dynamic religious civilization, now
entering upon its fourth stage in the history of the Jewish people as a result

of Emancipation and Enlightenment, It ealls for: (a) the reclamation of the
Land of Israel as the home of the historic Jewish eivilization, and the formation
of organic Jewish commmities in the Diaspora; (b) the revitalization of Jewish
religion, through the study of it in the spirit of free inquiry, and through

the separation of its institutions from all political authority; (¢) the
acceptance of diversity in Jewish religious thought and action, as well as
respect for traditional ceremonies and way of life as aspects of Jewish
civilization; (d) the expansion of the concept of Torah to include ethical
culture, ritual enrichment, and esthetic creativity. The Jewish Reconstructionist
Foundation in New York publishes the Reconstructionist magazine, and sponsors the
Heconstructionist Press. A Hagadah, Sabbath Prayerbook, High Holiday Prayerbook,
and Festival Prayerbook have been issued bearing a strong resemblance to the
Conservative liturgy, but embodying additional medieval and modern devotional
material"
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LMP1INA OF DID3IT DK DIATAD AYR MIEYNR .AYYIND 71XB3a3 nooaeniw 1968

RESOLUT1ON REGARDING CHILDREN OF MIXED MARRIAGES

"Por several years now the Federation of Reconstructionist Congregations and
Fellowships has studied the problem of children of mixed marriages, where
the mother has not converted to Judaism before the child's birth. A

survey on the subject published in 'Reconstructionist’ this year revealed

a wide variety of attitudes and practices in respect to the status of these
children. In order, therefore, to guide the members of our congregations
and those affiliated with our Movement, we hereby recommend the following
procedures:
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The parents of such children should be informed that in many parts of the
Jewish world, their children would not be recognized as Jews without undergoing
the traditional forms of cenversion.

We should further inform the parents that the Reconstructionist Movement
and its affiliated institutions will consider these children Jews if the
parents have committed themselves to rear their children as Jews by providing
circumcision for boys, Jewish education for boys and girls and if the
children fulfil the regquirements of bar and bat mitzvah or
confirmation."”
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"If it is felt that public opinion in Israel is not yet ripe for such
a solution, and may indeed be outraged by it, that it may lead to a ferocious
Kulturkampf within Israel, and indeed to a schism between Israel and the
Jewish community beyond its borders, then, if it is desired to avoid an early
head-on erash with painful consequences, I thirk that some kind of interim




status could be created for these problematical cases, The children of
unconverted non-Jewesses, the unconverted wives of Jews in Israel (who

desire to play their full part in the Jewish community) and similar persons,
could be registered not as 'Jews' politically, but as 'of Jewish origin:
father a Jew' or 'wife of a Jew'; 'paternal grandfather and maternal grand-
father Jew', or the like, simply recording the facts; and a special status
would then have to be created for such cases in anticipation that this

will itself lead to erystallization of the issue, that the persons placed

in this no-man‘s land would either ultimately become assimilated wholly into
the Jewish community, or drop out of it; or at worst continue indefinitely as
borderline cases until such time as a more liberal legislation is politically
feasible and they can be freely absorbed into the Jewish texture without too
much protest by anyone. This is not a satisfactory solution, but in the cir-
cumstances assumed above, the most painless that I can think of. This situation
must on no account be allowed to be more than temporary; nothing would be
more iniquitous or ruinous than to permit the emergence of a permanent category
of citizens of inferior status-half-Jews, with incomplete civil and political
rights; an abominable inverted caricature of antisemitic persecution in other
countries. If religious resistance to the free integration of such persons
is really tooc slow to be overcome by the authority of the State at present,
it would be better not to allow such persons to immigrate, than to expose
them to the horrors of minority status,

1 must admit that I find 1t hard to believe that the acceptance into
the Jewish community of persons who would normally be regarded as Jews (at
any rate by those who, for whatever reason, are interested in such matters -
persons conscious of what it is to be a Jew) even if they do not fully qualify
under the rules of rigorously applied Halacha, would cause a deep rift either
within Israel or between Israel and the Jews of the outside world. But about
this I may well be mistaken; on this issue I should not like to volunteer
a view. Historically, the Jewish religion, the Jewish race, and all the factors
which combine inte Jewish culture, have combined into a single, persistent
entity, incapable of being neatly fitted into the political pattern of a
modern state of a Western type. The rise of the State of Israel can 'mormalize’
the Jewish population only by allowing - not necessarily encouraging each of
these factors to pursue a separate career, This seems to be neither avoidable
or necessarily undesirable; one must hope that 1t will upsei as few Jewish
convictions and loyalties as possible; but I doubt whether 1t is realistic
to hope that it will offend against none. 1 feel this the more strongly,
since I am not happy about this 'solution' myself.™
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UNITED NATIONS SPECIAL COMMITTEE ON PALESTINE
HEPORT TO THE GENERAL ASSEMBLY, Volume III, Annex A:
Oral Evidence Presented at Public Meetings

(Lake Success, New York, 1947)

“Mr. BLOM (Netherlands): I have one more question on the same line. It is a
legal question. Who is considered by the Jewish Agency as legally a Jew? Is
1t relgion, or race, or what is the criterion? For instance, is the non-Jewish
wife of a Jew, a Jewess or is she not?

Mr. SHERTOK: I would say technically and in terms of Palestine legislation the
Jewish religion is essential. What is essential is that a person should not
go over to other religions. He need not necessarily be actively an observant
Jew. He is still considered a Jew, but if he becomes converted to another
religion he can no longer claim to be considered as a Jew, The religious test
is decisive.

Mr. BLOM (Netherlands): What about the non-Jewish wife of a Jew?

Mr. SHERTOK: A non—-Jewish wife, unless she becomes a Jewess - and there is a
certain formula for her to go through in that case - is considered a non-Jewess.

Sir ABDUR RAHMAN (India): It 1s not a question of a woman. How can a non-Jew
become a Jew?

Mr, SHERTOK: 1In the case of a man there 1s a certain rite which iswually performed

soon after his birth, which is essential. But I should like to point out that
Jewish religious authorities discourage conversion to Judaism, and when a person
comes and says 'l was to become a Jew,' he is first of all preached a very
discouraging sermon to warn him against that step, and only those who insist

and show great seriousness of purpose are accepted into the fold.

CHAIRMAN: On the same line 1 should like to put a gquestion. What do you
intend to do with regard to future immigration?

Mr. SHERTOK: Generally we accept as Jews all who say theyae Jews, All who
come and say they are conscious of being Jews are accepted. The technical
quesiion may ariseé in the case of one appearing before the Rabbinical Court
and having to produce certain papers, or when it comes to light that one is

not actually a Jew. Then the problem may arise. Otherwise, anyone who appears
and says he is a Jew is accepted as a Jew.

CHATRMAN: You mean it is not a question of practical importance?
Mr. SHERTOK: No, in actual practice we have had nmo difficulty of that sort.

Sir ABDUR RAHMAN (¥ndia): May I know how many conversions there have been in
fact in the last ten years to Judaism?

Mr. SHERTOK: I will undertake to supply the figures. I cannot give the reply,
offhand, but 1t is negligible.

Sir ABDUR RAHMAN (India): Consisting of Hundreds-thousands-tens?
Mr. SHERTOK: 1 think tens. I will check up.”
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28 Notwithstanding anything to the contrary in the
Palestine Order in Council, 1922, or in any Ordinance or law
in Palestine, no cause or matter in connection with the Holy
Places or religious buildings or sites in Palestine or the
rights or claims relating to the different religious
communities in Palestine shall be heard or determined by

any Court in Palestine.

Provided that nothing herein contained shall affect
or 1limit the exercise by the Religious Courts of the
Jurisdiction conferred upon them by, or pursuant to, the said

Palestine Order in Couneil.

3. If any question arises whether any cause or matter
comes within the terms of the preceding Article hereof, such

question shall, pending the constitution of a Commission charged

with jurisdiction over the matters set out in the said Article,







be referred to the High Commissioner, who shall decide the
question after making due enquiry into the matter in

accordance with such instructions as he may receive from

i}
1y

one of His Majesty's Principal Secretaries of State,

i,

1

The decision of the High Commissioner shall be final
and binding on all parties."
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l., cause or matter in connection with the Holy Flaces;
2., cause or matter in connection with. . . religious

buildings or sites;

3. cause or matter in connection with, . . the rights

or claims relating to the different religious communities.
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m3E. Subject to the provisions of this part
of this Order and any Ordinance or rules, the civil

courts hereinafter described, and any other courts or
tribunals constituted by or under any of the provisions
of zny Ordinance, shall exercise jurisdictior in all
matters and oveer all persons in Palestine"."

tapx no'd 43 73%0 1hERn
"The Supreme Court, sitting as a High Court of Justice,

shall have jurisdiction to hear and determine such matters

causes or trials, but petitions or applications

cr

gs are no
not within the jurisdiction of any other Court 2nd necessary

to be decided for the administration of justice."
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"3, All responsibility in connection with the Holy Places
and religious buildings or sites in Palestine, including
that of preserving existing rights and of securing free access
to the Holy Flaces, religious buildings and sites and the free

exercise of worship, while ensuring the requirements of public
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order and decorum, is assumed by the Mandatory, who shall

be responsible solely to the League of Nations in all

matters connected herewith, provided that nothing in this
article shall prevent the Mandatory from entering into such
arrangements as he may deem reasonable with the Administration
for the purpose of carrying the provisions of this article into
effect; and provided also that nothing in this mandate shall

be construed a&s conferring upon the Mandatory authority to
interfere with the fabric or the management of purely

Moslem sacred shrines, the immunities of which are guaranteed.

14. A speeial Commission shall be appointed by the
Mandatory to study, define and determine the rights and
claims in connection with the Holy Flaces and the rights
and claims relating to the different religious communities
in Palestine. The method of nomination, the composition
and the functions of this Commission shall be submitted to
the Council of the League for its approval, and the

Commission shall not be sppointed or enter upon its

functions without the approval of the Council.”
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= Finkelstein, "Judicial Self-Limitation’

37 (1923-24) Harv. L, R, 338

"We are tempted to generalize from these instances,

but we dare not. We only offer as working hypotheses
what we hope to prove in the following pages, namely,
that when a tribunal approaches a question, where on one
horn of the dilemma is the trained moral sentiment of the

judge, and on the other the "hypersensitive nerve of

public opinion,"™ it will "shy off" and throw the burden
of the decision on other shoulders. We hope to show that
this is, on the whole, & wholesome instinct among
judges. We also expect to trace the development of the
tendenecy in the history of English law to mark out its

bouridaries in American constitutional law." (at 339)

"The proposition might be stated in this way. There
are certain cezses which are corpletely without the sphere
of judieial interference. They are called, for historical
reasons, "political guestions." What are these political
questions? To what matters does the term apply? It applies
to all those matters of wkich the court, at a given time,
will be of the opinion that it is impolitic or inexpedient
to take jurisdiction. Sometimes this idea of inexpediency
will result from the fear of the vastness of the

consequences that a decision on the merits might entail.




Sometimes it will result from the feeling that the court
is incompetent to deal with the particular type of
question invelved, Sometimes it will be induced by the
feeling that the matter is "too high" for the courts. But

always there will be a weighing &f considerations in the

scale of political wisdom." (at 344-345)

"Three categories have been suggested abtove with
which the definition of the sphere of the application of
the standard of "political questions" may be attempted

.

by the courts, The first of these arises when the court
fears that a decision on the merits of the case might
involve consequences so vast that the part of judicial

wisdom requires non-interference by the courts.”" (at 346)

"The decided cases which we have here reviewed
contain implicitly the bases upon which the courts have
limited their jurisdietion of contentious questions. No
matter in what terms the opinions of jurists have been
couched, it is apparent that it is the fear of consequences

or the lack of adequate data that has impelled the courts




te refrain frmm entering upon the discussion of the

merits of prickly issuesS. « « » o
s« o s« « » +he line between judicial and

legislative functions in government cannot be drawn
with exaect precision, But certainly to each department

ought to be given a sphere of activity for which it is

best fitted, both by its history and traditions and by
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Weston, "Pelitical Wuestions", 38 (192L-25) Harv,

"This analysis shows the decisions falling inte three
classes: (1) , . | those where the primary object of the
litigation wazs the enforcement of an alleged constitutional
right which related not to person or property, even in a
broad sense, but to political existence and integrity;

(2) . « « where the litigation was to secure private rights
but where ths sole issue presented by the writ of error was
similar or analogous in its nature to those involved in the
preceding class of cases; (3) those where the litigation
concerned private rights, but where a significant issue

was of this other sort. In the first type of case the

courts have no jurisdiction of the subject-matter at all, In
the second type o&f case there is a lack of the jurisdiectional
element required for the technically separate case, the writ
of error. In the third type of case there is jurisdietion of
the cause for decision and for review, but not for determination
of the particular issue, upon which the Court accepts instead

the decision of the other branches of government." (at 326-327)







"When these variations have been noted, the basic
similarities will be seen to remain unimpeached
thereby., They are, though present in varying degrees in
the different cases, as follows. (a) The fundamental
powers and duties in gquestion have distinctly not been
delegated to the courts by the Constitution, but rather
to the other departments. (b) These fundamental powers
and duties are of the sort ordinarily performed by what we
understand as political rather than judicial aetion. The
process of legislation is zssertion, not decision; foreign
affairs are conducted by negotiations, not by pleading and
progf; political integrity is mesintained by diplomaecy or
arms, not by injunctions. (e¢) From another aspect, these
powers and duties relate, not to the ordinary matters of
law which form the main bulk of controversy between private
persons, not to the incidence of the poclice power upon the
workaday world, but to the maintenance, furtherance, and
functioning of government, to the exigencies of the state's
gxistence, external and internal. (d) In every instance
where a question of fact is to be decided, it is one which
the persons executing the power or performing the duty
must decide as the very basis of their own not merely
ministerial conduct. (e) In those matters which relate
to foreign affairs and to military action abroad and at
home, the circumstances will often be such as to leave no
chance to await the result of test litigation, while the
consequences of the action may be so farreaching that any
uncertainty as to its validity becomes intolerable.
(f) Other practical considerations come to the fore,
which we cannot assume were not adverted to by the framers
of the Constitution and which are indicated upon the face
of that instrument itself., Unity; certainty; respect and

orderliness; efficiency; all are desiderata," (at 327-328)
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This alternative principle of limitation might be found in the
logical structure of the issue, the possibility of formulating it
as one of “law” as contrasted with one of “discretion,” “policy,”
or “politics.” This suggests the category of “nolitical question,”
a doctrine of judicial abstention which applies even to private
actions and which would seem particularly applicable to public
actions,

We might begin by examining a conceded area of political
questions,"” such as the conduct of foreign affairs. Is China
wantitled” to be “recognized”? 1f, for example, the Chinese gov-
ernment has confiscated the plaintifi’s automobile and sold it
to the defendant, and if the court accepts the usual rule that it
will not give effect to the expropriation decrees of an unrecognized
government, the court will not decide (even though the question
arises in a purely “private” action of trover) whether under
the rules of international law the Chinese government is entitled
to be recognized. It is the President alone who is competent —
that is, has jurisdiction — to make this decision. The Constitu-
tion itself is construed to assign this jurisdiction. The grant to
the President of powers to make treaties and appoint ambassadors
is taken to imply that the President’s authority in the administra-
tion of foreign affairs is exclusive. But this formula is really not

110 Gee Frank, Political Questions, in SuPsEME Covnr ANp SupmeME Law
36-43 (Cahn ed. 1954).
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so simple as it sounds. There must be a point at which the “law"
as made by Congress and applied by the courts sets limits to
the President’s power. The tarifis may have an important im-
pact on the conduct of foreign affairs, but the courts nevertheless
do not invariably defer to the President in matters of their ad-
ministration; sometimes they do, and sometimes they do not,"!
This means, obviously, that whether a guestion is “political” is
itself a question of law to be decided by the courts.

What is there about questions concerning foreign affairs that
leads to a presumption that they are “political”? We have seen
that the Constitution grants to the President certain powers
which fmply certain further auxiliary powers. But there may
be something about the nature of these powers which, in addi-
tion to their constitutional assignment, marks them as “poli-
tical.” Many of the questions that arise are of the sort for which
we do not choose, or have not been able as yet to establish,
strongly guiding rules, We may believe that the job is better
done without rules, or that even though there are applicable
rules, these rules should be only among the numerous relevant
considerations,

It would be logically possible for the courts to hold that the
law of & de facto but unrecognized government will be given effect
in private actions."* The general refusal of our courts to do so
rests on a judgment that the decision of this question is closely
related to the conduct of our relations with the unrecognized
country. It ought as well to rest on a judgment that it is proper
that the decision should be made not merely in terms of the
question itsell but of a larger whole. Stern lawyers may reject
the notion that it can ever be right to refuse to frame or apply
a rule otherwise sound because of “reasons of state.” If the inter-
vention of a court embarrasses the President, they would say,
so be it: The law has prevailed as it should prevail. A court
which is “right” should not fear to be ineffective; if the President
will not accept the court's decision, it is not the court but the
President whose lack of principle stands exposed to judgment.
If this view is rejected — and at least in foreign affairs it often
Is—it may be, as the critics imply, because we choose “ex-

"1 5¢¢ Jalle, The Right to Judiclsl Review, 11 Haav, L. Rev, +fg, 77819

(rgs8).
112 Some yenrs ago I argued for such o rule. Jarem, Jubicman Asvects oy

Foretow Revarmows (1g33), espechally pp. 17649,
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pediency” when it serves our purpose. 'But even under a regime
of law, the courts are not its only interpreters. If interpretation
by legislature and executive means that the law may suffer modi-
fication or nullification, this is anticipated. The separation of
powers is itsell a part of the law. Even to this, however, there
must be some limit. Our courts would not refuse to entertain
habeas corpus to test the constitutionality of the imprisonment
of an alleged Chinese agent even if it were clear that his im-
prisonment was closely bound up with our relations to the
Chinese government.'”

Our analysis of the area of foreign affairs may give us a
“model” of the elements which lead to a conclusion that a ques-
tion is “political” and will be left for decision to the legislature
or the executive, We might conclude that it is not the subject

matter as such which is political (though foreign affairs might
appear to suggest the contrary). It is rather that the guestion
is one for the decision of which there are no well-developed prin-
ciples, or the issue is felt to be so closely related to a complex
of decisions not within the court's jurisdiction that its resolution
by the court would either be poor in itself or would jeopardize
sound decisions in the larger complex.'*!
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"The largest single factor in the breakdown of law
enforcement dealing with organized crime is the

corruption and connivance of many public officials,”

(Report on Organized Crime, New-York, American Bar Associstion, 1952 p. 16)
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"A1l available dat® indicate that organized ‘Grime
flourishes only where it has corrupted local officials."

(Task Force Report, Organized Crime p. 6)
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I'here i3 organized orime and it is a serious problem,

iz

ut it is a minor part of our total Crime ... we must
not deceive ourselves - organized crime is a wory small

part of Ameriea's crime," (Crime in America, pp. 52, 66)
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