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232 THE CARLOS COMPLEX

of any other country for the rest of their lives. 1  a thought which
already haunts the families of American diplomat., .or they have been
told quite plainly that they will never be ransomed if they are captured
by terrorists. That is what happened at Khartoum when a Black
September gang occupied the Saudi Arabian Embassy. The Americans
refused to agree to the terms for the release of Ambassador Cleo Noel
and his Deputy Chief of Mission, George Curtis Moore, who had been
attending a farewell party for Moore at the Embassy. The terrorists
demanded the release of Sirhan Sirhan, the killer of Senator Robert
Kennedy, and a number of terrorists imprisoned in Jordan, Israel and
Germany. President Nixon told a press conference in Washington that
America “cannot and will not pay blackmail”. The two Americans
and the Belgian chargé d’affaires, Guy Eid, were then murdered. A
year later the eight murderers were sentenced to life imprisonment —
and set free on the same day. President Numeiri of the Sudan has since
shown himself to be less compassionate when the attempts have been
against himself. He has had several hundred of his opponents shot.
As far as the protection of airliners is concerned, the weapons to
hand are absolute vigilance and a set of security procedures which,
while adding nothing to the comfort and dignity of passengers, ensure
a measure of safety. Here the Israelis are once again the most rigorous.
Their airliners all carry members of the “007 Squad™ who have orders
to fight it out in mid-air if an Fl1 Al plane is attacked. They carry low
velocity .22 pistols so that any bullets missing their targets will not
cause an explosive decompression of the airliner. The airliners them-
selves, in a series of hair-raising experiments over the Sinai deserts,
had grenades exploded in their specially strengthened fuselages to
determine whether or not a grenade would be fatal to the plane in a
mid-air fight. The results showed that the aircraft would survive and
so the Israeli sharpshooters are prepared to do battle at thirty thousand
feet even when their opponents have pulled the pins from their grenades.
Once more, they are prepared to pay the price in passengers’ lives.
The Israelis are equally stringent with their pre-flight security checks.
Passengers must now book in two hours before flight time and this
interval is taken up by a minute baggage and body search. When
thick-soled shoes were fashionable the security agents could be seen
using a large awl to make sure the soles were not filled with plastic
explosive. Both the authors of this book have had their cameras and
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typewriter  ipped down to ensure that they did not conceal explosives
or parts of a pistol. The result of these precautions is that travel on
El Al is tiresome and frustrating — but safe from hijacking. It is because
of the difficulty of smuggling weapons on El Al planes that the Entebbe
hijackers chose a French aircraft. Carlos in Paris tried to destroy
El Al airliners from the outside by Sam 7 rockets and, a few weeks
after Entebbe, two Palestinians threw a grenade at F1 Al passengers
waiting to board their aircraft at Istanbul — out of rage at the airline’s
near-impregnability.

It is interesting to note that both the Palestinians carried Kuwaiti
passports and had waited in the transit lounge after flying from Libya.
The price of freedom is eternal vigilance and nowhere is this more
truc than at airports. Entebbe only happened because of complicity at
Kuwait and laxness at Athens. Given the vulnerability of large aircraft
carrying over three hundred people, there can be no excuse for sloppy
security — even if the passengers complain.

The Israclis have also taken the lead in protecting their embassies.
Remotely controlled television cameras, reception rooms which can be

* turned into killing rooms, tough young men and women armed with

weapons brought in by the “Diplomatic Bag”, reinforced concrete
and barred windows, have turned Israeli embassies all round the world

 into miniature fortresses. Again, that is why the terrorists have turned

#o indirect targets. They no longer dare attack Isracli embassies.

- All these counter-measures are essentially defensive. They are
_Feactions to actions taken by the terrorists. But there comes a time

when a defence is so good it becomes offensive. The Sam anti-aircraft
system of the Egyptian army, for example, was essentially defensive.
But in the Yom Kippur War it assumed an offensive role by making
the sky dangerous for Isracli planes for fifteen miles in advance of the
front line. Under this forward-thrust umbrella, Fgyptian tanks and

. ln!dlm were able to develop their offensive on the ground in compara-

; tive safety while the Israclis were forced to look for ways through or
round it.

- This is precisely what happens when strict anti-terrorist measures are

ldnpiud_ They force the terrorists to look for other ways 1o achieve
their objectives; they force them into the open, to take chances, to waste
men and money on difficult missions; they make their enterprises much
Mmore complicated and dangerous. But this offensive -defensive posture
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a stepping stone to India, using as its base the Franciscan station at u“l-ﬁ:”

When the Sultan threatened to destroy tiie Christian Holy Places if the
Portuguess did not abandon their Indian voyages which menaced the entrepot trade
of Bgypt via the Red Sea, the Prior of Santa Keterina in Binai journsyed to
Home to enlist the good offices of the ]’u;m.ml In the sixteenth century

the Venetians - themselves fearing, with good reason, the consequences of the
opening up of the new sea routes - encournged the Sultan to esstablish direct
comminications between Suez and Indim, a step which, had it been successful,
would have lead to the development of the weatern coastal plain of Sinai, but
the Portuguese entered the Hed Sea and interfered with the Mecca pilgﬂm.ﬁﬂ
The fiat of the Sultan elearly did not extend to the area, the cenmtrs of powver
having moved from Cairo to Constantinople after 1517 with the Ottoman annexatien

of the Mamluk sultanate and Egypt being placed under a pllhl..ﬁﬁ}

{e) The Ottoman Empire

Ottoman documents extant from the sixtesnth century show that the
exact status within the Empire of Sinni, or more accurately the northern part ef
it, was not at sll certain. Thus, whils ths whele of Binai had apparently heem

included in the province of Hldjlﬂ-ﬁ'?] y an order of the Sultan dating from the

63) BEckenstein, 165 et seq; of, R.1.1.A., Ths Middle East 41950) 7 = 8.
64) Kirk, op. cit, 64,
65) Bokenstein, 172.

66) Cf. Z,N. Zeine Arab-Turkish Relation= (1958) 10. In 1517, the Mamluk rulers ef
Egypt and Syria were removed by the Uttoman Sultan and these countries became

an integral part of the Ottoman Bmpire.
67) Bckenstein 135
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W year 1577, addressed to the governor of Damaszcus, erdering him te precure post

_ | hormes at, amongst other places, Bl-Arish, gives the impressien that the

F latter lay within the jurisdiction of Damascus, but another document frem the
=k year 1594 speaks of Bl-Arish as "the fortress of Arish which belongs teo Egypt."

,_'- : There is, on the other hand, some suggestien that the northern part ef the

@]Imi"d

! “ Peninsula (Jatyn) was militarily associated with the manjak of Gaza.
S & late 14th century Arab writer reports that El-Arish was part ef the kingdem
of Gaza, along with other places further north and further west; and te
anticipate, it was still so regarded during the Napoleonic expleits im the
region at the end of the 18th uantury.ﬁg}[_'rhc confused situatien was inoreased
a8 & result of the political and administrative changes ef 1517, referred te
abave .
S e g Bs that as it may, a petition t» the Sultan from the very beginning of
the seventesnth century reveals how inefi/-!ive government was locally, whoever
R . was in contrel. Speaking of the Damascus-Caire road frem Gaza te (Jatym, "which
is (coversd in) mix or seven days (and) is mituated inm the desert", the petitiener
i points out that between these two places "there is no imhabited place except the

{47 €, fortress of Arish., The Bedouin ... incessantly molest iravellers who pess

i T aleong the read te Egypt on this side of the fortress ef Arish, near the ruins

e rLiE} U. Heyd, Ottoman Documents on Palestins 1552-1615 (1960) 126-27, T78.

Paem S 69) M. A. Meyer, History of tho City of Guza (¥907) 87, 101-2. Gaza was in
o s the Middle Ages the last town in Palestine en the read to Egypt and a
s trade route centre with very significant military importance as well
T L and efien & bone of centention between the rival states eof the regiem:

a0 . ibid. 1, 91. Cf. Volney, op. cit. 205.
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named Khan Yunis in the desert." The petitioner had some time

earlier proposed to the Pasha of Egypt to enlist horsemen and

restore the anEE;;ﬁigii at E1 Arish; the Pasha had been in favour

of doing so and :6;;ffurtr horsemen had been enlisted, but the

Bedouin were too numerous and the garrisen too small to cope with

them. The petition ends by asking for a firman addressed to the

Pasha of Egypt to recruit another forty hur-clun.iu} We do not

know what was the response. In the middle of the 18th centary,

the Bedouin would openly dispose of their very considerable plunder
{’of the Mecca caravans in the market at Gnnn.il]

There emerges from the available evidence the impression that

northern Sinai along the Mediterranean coast was in #ome indeterminate
manner a part of the Egyptian Pashilak but the precise extent of the

territory 20 "held" im not clear.

E An eifhteenth century trnrallnr,Tz]dtlcrihing the geographical
extent of Palestine which was them a part of Syria, writes that it
"comprehends the whole country between the Mediterranean to the west,
the chain of mountains to the east, and two linee, one drawn to the
south, by Khan Yunies, and the other to the North, between Kaisaria
and the rivulet of Yafa". As regards Sinai itself he has the following
to say. ""This desert which ie the boundary of Syria to the south,
entends itself between the two gulphe of the Red Seaj that of Suez to
the West, and that of El-Kaba to the East. Ite breath is ordinargly
thirty leagues, and ite length seventy." His account of conditions
in Palestine is
70) Heyd, op. eit. 185-86. Khan Yunis seems to have "arisen" at the

end of the l4th century, a2 the Khan of an Emir of that name, and

it became a well-known station on the journey through the desert
Mayer, op. eit. 91.

71) Mayer, op. cit. 100.
72) Volney, op. cit. 197-98, 208.
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significant in the prug-nt context, "This country is indeed more frequently
plundered than any nth;r in Syria, for being ... adjacent to the Desert it
lies open to the Arabs ...; they have long disputed it with every pewer in
it, and have succeeded se far as to obiain the concession of certain places,
en paying a %rihﬁtnu.... They might even have obtained the entire pessession
of it, had they knewn how te avail themselves of their strength; but divided
among themselves, they turn those weapons on each other ..., and are at one
enfeabled by their disregard of all good order and government.” The Arabs
from the Desert were said to consist then of three tribes of Bedouin numbering
between five and six thousand ;nﬂ dispersed in various parts of the trnn.Ta}

We may conclude from the foregoing historical sketch thati Sinai as
such was never in any effective sense a part of Egypt.. Certain areas — the
Mediterranean coastal area in the norih and the coastal plain in the south west =
may have had close connections with it buil the precise legal-political relatien
is altogether uncertain. In very earliest times, Egypt had certainly had an
interest in blocking the northern read along which attack might come, and there
had been religious and commercial contacts with the south-western coastal strip
of Sinai, Under the Roman ﬁmpira, most of the Peninsula had been under the
direct rule of Rome and only the Mediterranean zone nas;ci;itd with Egypt. Later
the whole region, embracing both Egypt and Sinai, remained a unit but as part

of the Ottoman Empire, and if adminisiratively the nerthern zene was attached

to the Pashalik of Egypt, it continued to be part of that Empire. For the resi,

#

73) Ibid. 209. See also text to note 43 above. Cf. the descriptien given
by Dean Stanley, ep. cit. 136, of the raids inte Palestine made by the
Bedouin, "the cersairs of the wilderness", ¥



Sinai, was & no-mans land in which no political interest wag shown, The decay
of the Ottoman Empire in the eighteenth century emphasized this position - an
indifference to ﬂnduuigqgncrunnhmanta on the settled arsas in Palestine-Syria and

the continuous :huj?iing,;phplnﬂnmont and revolt of the local Pashas there and
L

fn Egrpt.™

Iv The Nineteenth Contury

In the nineteenth century the disintegration and dismemberment of the

Ottoman Empire entered a orucial stage, starting with the activities of Mehemet

All of Egypt and his invasion along the Mediterransan coastal route and annexation

of Syria, During the decads that Mehemst Ali was in POVer & certain measurs of
orderly government appears to have been introduced in the region, at least as
far as the safety of the Pilgrim routes meross Sinai are concerned, by the
rebuilding of the forts et Suez, Nekhie and Akaba. As ngainst this, Sir Richard
Burten bears witness to the indspendence of tie local population, He recounts
that ne government at Suez dared to lay hande, let alone inflict punishment aven
% in Suez itself, on a "Turi", whatever his urfenou,75}

We are not concerned with the dotaila of Mehemet Ali'y exploits and

all that need be noted here is the ultimate reaction, in the interplay of

international relations, of the vestern powers to his fasertions of undefined

1 74) Kirk, op. cit, 60 et seq, Compare the maps, ibid, a4 1, 17, 29, 55 and 79,
which graphically portray the position of Sinai down to the ninetesnth

century, Ses also a map of the area dated 1801, now in the National Library,

Jerusalem, Ko, 60105, which shows the frontier stretching from Kl Arish
southwest to Sinaq tewn. For the situation in the first quarter of the

19th century, see A.J, Bustin, The Royal Archives of Egypt and the
Disturbances ip Palestine, 1834,
=—————=02 20 lalestine

¢ 75) Eckenstein, 183, of. Stanley, op, cit, 25,
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l,f.‘* given; that the Sultan may properly do so, if his owa safety should require it.

- 2 =

all-embracing rights when informed that he was to be confined te Egypt. In s
I:fiolpu.t-ﬁh sent in 1839, Lord Palmerston instructs the British agent in Caire "to
n-nind him that he has no rights excepi such as the Sultan has conferred upen
himj that the enly legitimate authority wiich he possesses is the suthority
vhich has been delegated to him by the Sulton over a portien of the Sultan's

dominiens ...; that the Sultan is entitled to teke away that which he has

The enforced withdrawal of lMehemet Ali and the buttressing of the Sultan

by the western powers led in 1840—41 to mecsures designed ‘bo-contain Mehemet

Ali to Egypt, "comprise dans ses limites connues et d'y ajouter 1'hérédité seus

T7)

certaines conditions". The Sultan's fornal offer te Mshemet Ali ef the terms

of settlement were incorporated in an ﬁ{i:; péparéd annexsd to the Convention of
Londen of July 15, 1841, between Englund, Austria, Prussia, Russia and the

Sultan, It was in the fellewing terins

"5 .. le Sultan & 1'intention d'eccorder et de faire notifier d
Méhémat-Ali les conditions d» 1'arrangement ci-dessous: 1,

—promet d'accorder & Hihdmei-Ali, pour lui et ses descendants,
efitigne dirgcte, 1'administration du pachalik d'Egypte, et 5.H.
promet, en u{it.ra, d'oceordes i Méhdémet-Ali, sn vie durant, avec
le titre de Pacha d'A rre, ot avec le commandement de la forteresse
de Saint=Jean d'Acre, 1'sdministration de la partie méridionale
de la Syrie, dont les limitrs serent détermindfes par la démarcation
suivante: Cette ligne, partant du cap Ras-el-Nakhare, sure les
cdtes de la Méditerrannde, a'dlendire de 1A directement jusqu'a
1'embouchure de la riviore Saischan extrdmitd septentrionale de la
Tiberias, lengera le cdle occidentale du dit lac, suivra la rive
droite du fleuve Jourdan, et le odte occidentale de la mer morie,
se prolongera de li en droiture jusqu'd la mer rouge, en sboutissant
i la pointe septentrionale du golfe d'Aliabe et suivra la clte
eccidentale du gelfe d'Akaba, et le cdte eccidentale du gelfe de

76) Paton, op. c¢it. Vol. II, 170, and ssn alme 95, 101, 168,
T7) Firman ef February 13, 1840; Documants Diplomatiques, T=9.

Ve .."f..lt'.u..-_-

'6)
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Buez jusqu'd Suez, Toutefois le Sultan, en faisant ces offras
b ¥ attache la condition que Méhémet-Ali les accepts dans 1'espace
: de dix jours, apris que la commmnication en lui aura dté faite,
: & Alexandrie, par un agent de 5.H. et qu'en méme temps Méhémet-Ali
Lo dépese entre les maing de ont Apent, les instructions nécessaires
aux commandants de ses forcos de terre ot de met de se retirer
o | immédiatement de 1'Arabie, ¢t de toutes les villes Saintes qui
i ' 8'y trouvent situdes, de 1'%la de Candie, du distriet d'Adans
et de toutes les autres parties de 1"Bmpire Ottoman, qui ne
' " sent pas comprises dans les limitea de 1'Egypte, ot dam.?a?tllu
' du pachalik d'Acre, tel qu'il a éte désignd ci—dessus
'f'_’“ f Failing acceptance of this offer within the ten daya prescribed, Mehemet Ali
was offered the Fashalik of Egypt alene, with a further time limit ef ten days,
In either case, an annual tribute was to be paid to the Sultan, calculated
| according to the amount of territory over which Mehemet Ali was given administrative
contrel. Pinally all treaties and lavs of the Empire would continue te apply to
Egypt and the areas administered by it, Mehemst Ali did not accept either offar
| . and eventually, after further negotiations, & firman wis issued in Pebruary 1841,
granting him the hereditary succession to "the gavernment of Egypt within itas
ancient boundaries such as they are to bs found in the map which is sent unte thee
il : ' by my Grand Vizier”, the Sultan remaining fres to choose as Khedive any sen of
el 1 4 Mehemet Ali in the direct 11'\:-.m."'ﬂ'l":i Under this settlement the diplomatic
i representation of Egypt remained in the hands of the Sultan and all internatienal
1) obligations entered inte by the latter were binding on Egypt, No fereign loans
7 °r cessions of territery could be made without special permissien of the Porte
L] M . S
' in whese name also all taxes a.nd,@:-:ﬁa\‘wu to be levied,
G
The feregoing is elearly central to the present preblem and a few

ebservations en the contents of the documsnts cited are in place, Pirst, it

|~ T78) Gelat Vol, II, pp. 460-61; Documents Diplomatiques PP: '2=4; Hurewits Yol,
I' Pe 117,

. 1 T9) Decuments Diplomatiques, 10; Hurewitz, Vol, I, 1.

R
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vas accepted by all parties that whoever "ruled" Egypt did so sa a vassal ef
the Sultan and not in the formal sense (nor in the 1840's in a practical mense,
as the events shov) as an independent scversign. What this meant was spelled
out in a firman of 1867 addressed to Ismail Pasha, "Seulement 1'administration
intérieure de 1'Bgypte et par comséquent les intérats financiers, materiels et
autres du pays ayant #té confids au gouvernemeni du Vice-lioi, il & paru
nécessaire d'accerder au Gouvernement Ligyptien la permission de faire tous les
reglements ou institutions qu'il ereirait nécessaires dans oe but, sous formes
d'actes spéciaux d'administration intérieure. Tous les traitds souscrits par
Mon Gouvernement impérial devront, comme toujours, ¥ire sxecutés en Egypte.
Mais ls Khedive & toute autorisation de conclure avec les agents dtrangers des
conventions spéoiales relatives aux dousnss, i la police des sujets éirangers, N,
1™  su transit et i la direction des Puataa.“ani
Secondly, the Sinai Peninsula wes treated as the southern part of
Syria (as it had largely been treatsd under the Roman Empire and later) distinet
from the Pashalik of Egypt. It would foliow, thirdly, that the final settlement
granting the hereditary government of Egypt to Mehemet Ali must nqtiisnrily exclude
z”?f’di__-_;h\ ; 2
/ <¥ prima facie'Sinai from "the ancient boundaries such as they are te be found sn
thie mep” sent to him. AlL doubt would be set at rest on this point if such
map were available but somes mystery attaches 1o it and, unless it still reposes 30
in the Egyptian or ether archives, it appears to have vanished, As we shall see,

later there is goed reason to believe that this map did not show Binai, or the

major part thereef, as falling within the encient boundaries eof Egyph.

1\L 80) Gelat, Vol, II, 485; ses also a confirmatory firman ef 1869, ibid.
486=8T .
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On the basis of the firman of 1841, Egypt could not in law claim
unequivecal sovereignty or right of possession to Sinai, since subject to the
reference to "the ancienmt boundaries" that was retained by the Sultan. On the
other hand, by the end of the century some sort of Egyptian claim to or special
connection with Sinai seems to have emergsd, Such elaim or right, if it was
mere than one te an administrative division of an Empire of which Bgypt itself
was part, could not, it is suggested, be asserted in law with absolute assurance
on the basis of dession or otherwise. How then did this claim arise during the
ninsteenth uantﬁ}','ﬁQw far vn:fi.ntumntiuunlly recognized and in what practical
manner was it asserted? If the claim was always, until the First Werld War,
merely that Sinai was part of Egypt administratively by arrangement with the
Sultan, the question then is how exactly was it dealt with when the Otteman Empire ' 4
finally collapsed and disappeared as an international entity? In any event, if,

48 has been nlready been suggested; Sinai weas to all intents and purpeses a
%erra nullius, claim to it would need to be based on effective occupation.

The first point that can be established beyond all doubt is that
until about 1880 if net later the (nt lenst) titular sovereignty ef the Sultan
over Egypt whatever the extent of the lntter, was formally asserted and
internationally recognized. On each occasion of a change of khedive, as in
1873; 1879 and 1892, the Sultan issued a firman confirming the succession, vhich =
except for that of 1892 spoke of "Egypt wnd its dependencies" er "tel qu'il
88 trouve fourmé par ses anciennes limites et en comprenant les territoires
qui y sont unnnxi“,ﬁ1} but without giving any further particulars. The

refersnce to the "ancient borders" is not necessarily er selely directed te

81) Doouments Diplomatiques, 17, 23; Hurewitz, 174 ot seq,



Sinai, It should be remembered that to the west and south eof Egypt en the
African centinent Qh\urﬁn;e .:'_.’gﬁ‘clrrinl possessions not intended to be included
in Egypt. Here uli;héa;’;;;;dnrinl were not clearly defined and indeed in the
latter half ef the century there was a movement of active expansien in both
these directions, partly, if not mainly, at the instigation ef the British, but
this is net a matter that concern us here.

I The sele significant mention of Sinai occurs during the abertive
military revolutien in 1879, when a distinguished Hritril_h archaeolegist, Palmer,
whe had earlier wade o survey of Sinai, was sent to énuify %he Bedouin ef the

L1
Peninsule and enlist their support for the Khedive, Whether he was successful nay

Ba )

well be doubted since he was very soon embushed and murdered, It ia difficult

really to understand why it should have been necessary te send this "mission™
unless the intention was to secure the eastern front and the Suesz Canal zene
and so centain the revelt to Egypt propsr, Whatever ihe explanation, the
incident doss not bear witness to any efTective Egyptian presence in Sinai,

By this time, the Suez Canal had becoms an internationally important
facter. Througheut its length the Cannl was intended to traverse Egyptian
territory only. For this reason and &ecuunu the Acts of Concessien of 1854
1856, and 1866 were made with & private individual, no international act was
invelved which required the approval of Constantinople, Since, however, Egypt
yielded or limited certain of ita territorinl or other rights, the parties agreed
that the concession required the Sultan's confirmation, with whem in fact Egypt
left the final decisien, and the final act of 1866 vas thus ratified by the Sultan,

This ratificatien, as does alse that of the famous 1888 Conventien, assumes

82) Eckenstein, 190,
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ll'? the cemplete legal soversignty of the Uttsman Empire ever Egypt.

" and centrel in the area generslly had become more and more direct and effective.

) Througheut g

the negotiations and in the Acts themselvas Sinai was not expressly memtiened.
Reversing its erigimal indifference er even eppesitien, Britain had

purchassd in 1875 & considerable bleck of Suez Canal shares and its influence

Its motivations are not far to seek -~ to vxoluds er contain every ether great

wl

power frem the Middle Bast — and in this respsct thers was censiderable value in
maintaining the anemelous relatiens between the Sultan and the Khedive. England
wis interested in contrelling the sea cowst and the communicatiens system en

the Canal, and provided this was assured it did not really matter te England

-

whethsr Egypt wvas independent of the Sultan er how the whole area might be
disposed of in the event of a tetal cellapse of the Otteman Elriph'l-ml As it ".
turned out, under the pressure of internal and external circumstances, Britain |
took over the military and indeed governmentul occupatien of Egypt im 1882 after
the Arabl revelt.

The suppression of that reveit mainly by Englend and France led mere
immediately to a note of protest frem the Porte to the Prench with regard te a
preclamation by them and the Bnglish restoring the Khedive's autherity. "Nothing
ses justifies the collective communication ... especially since Bgypt ferms an
integral part of the possessions of H.1.M, the Sultun and eince the pewer cenfirmed b ]
upen the Khedive for the mainteinance «f order and public security ,.. comes
essentially within the rights and prerogatives of the Sublime Perie™, In his

pretest at this infringement ef Turkish severeignty ever Egypt, the Sultan was

|”) 83) B. Avram, The Evolution of the Suez Canal Status (1958) 21-27; M. Khadduri,

[4

PClosure of the Susz pnm.l" in The Middle Enat Crisis ed. J.¥W. Halderman
{1968) 33 Lew and Contemporary Problems, 148.

84) Bee Lord Balisbury's dispatch to the British agent at Constantineple of
Octeber 16, 1879, repreduced in lurewitz, 191 et seq,




supported by Russia, Italy, Ausiria and Germany., As & consequence in ita
gircular instructions te its representatives with these States the British
Foreign Office suggested that an exchange of views should take place as to the
best way of dealing with the maintenance of the respective rights of the Sultan

and Ehﬂil.ﬂ.aﬂ

In fact nothing seems to have besn dene and the British

eccupation becams a fait accompli, tacitly recognized by the other powers,

The juridical pesitien of Egypt vis-i-vis the Ottoman Empire continued unaliered,

and thers is no reason to suppose that the now dominant Britain questioned,

at least in a formal sense, that position. Agsein im all these negotintions and

gommunications no mention is made of Sinai. In the Anglo-Turkish Cenvention eof
o

1887 regarding Bgypt, the Suez Canal and the Suden (the subject mat¥er is itself

significant), which Egypt did net sign since it was not an independent state,

Article 2 states that the Khedivate comprised the territories set eut in the

A imperial firmans concerning Emt.aﬂ The same vagus referesnce te the territeries
or ancient provinces of Egypt indicated in or marked on plans annexed to sarlier
firmans appears once more in the firman of 1892 issusd on the accession of a new

N~ Khedive Abbas Hilni.aa]

The accession of Abbas Hilmi was the occasion of soms differences of

opinion over Ei::m.i,,a":‘z":i which demonstrate the imprecise legal positien and show

the Sultan claiming clearly eovereign du[ﬁ:\siti-r, rights ever the P.ﬂill.l'l.llﬁ-gﬂ}

—J'\_/-x‘_;_’_______ﬁ P

86)

L

1% B85) Hurewitz, 195 et seq. On the 1882 position of Egypt in the Turkish Empire,
sse H.W.V. Temperlsy, History of ths Pence Conference of Paris (1924) Yel, VI, 193,
“® B6) Suivey of International Relations, 1925, Vol. X 197.
“A 87) Hurewitz, 201: ef. Avram, op. cit. 32.
L~ BB) Documents Diplomatiques, 27.
LY 89) Gelat, 484, 510 et seq.
14 90) See H,F. Frischwasser-Ra'anan, Ths Frontisrs of & Naties (1955) 35-36,
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This claim was resisted, for obvious reasons successfully, by the English who
seemed to act in the whole matter as if they were in the unrestricted occupation
of Egypt. The exchange commences with a telegram dated the Bth of April 1892
from the Sultan to the FKhedive.

*I1 est & le connaissance de Voire Altesse que Sa Majestd le
Sultan avait autorisdé la présence & Bl-Wedjh, Meullh, Deba
et Akaba, sur le littoral du lledjaz, ainsi que dans certaines
localités de la presqu'ile de Tor-Sinai, d'un nombre suffisant
de placés pur le gouvernement dgyptien L eause du passage
u dgyptien, par voie de terre, Comme toutes ces localitds
“ ne figurent point sur le carts de 1257 Liﬂ{l? remise & feu
Méhdmet-Ali pacha et indiquant les frontiéres égyptiennes,
El-Wedjh a, par conséguent, fait derniérement retour au villayet
_ de Hedjaz, par Iradé de Sa Majesté Impériale, comme lui ont
/ fait retour dernidrement les localités de Daba et MGellah. De
méme, Akabs aujourd’hui est également annexé au dit villayet,
et pour ce qui est de la presqu'ile de Tor-Sinai le statu que
o3t maintenu et elle sers administrde par le Khddivat de
la méme maniére qu'elle dtuit administrde du temps de
Votre grand-pére Ismail pachn et de Votre pire Méhémet
Tewfik pacha,"

To this, Baring, the British agent in Caeire, reacted five days later but he
did so by taking up with Constantinople wiat at first sight eeems to be & minor
verbal difference of two firmans.

"Monsieur le Ministre, I have the honour to enclose a copy

of the Turkish text of the Firmnn issusd by His Imperial
Majesty the Sultan to His Hipghness the Khedive, which has
been communicated by the Sublime Porte to Her Britannie
Majesty's Ambassador at Constnntinople, from whom I received
it yesterday; s Prench trunslntion is also annexed. Your
Excellency will observe thal tha present Firman contains a
passage respscting the limits of Fgypt which does net

occur in the Pirman issued to lis llighness the late Khedive
Mehemat Thewfik Pasha dated the 19 Chaban 1296 EJBIEF' In
the French translation of thnt document ilis Imperial Majesty
the Sultan states that he entrusts to the Khedive'ls Khédivat
d'Egypte, tel qu'il se trouve formé par ses anciennes limites
et en comprenant les territoires qu'y ont étd annsxda’,

The present Pirman states that ' "o Khddivat d'Egypt avee
les anciennss limites indiqudea dans le Firman Impérial en
dote du 2 BRabi-Akher 1267 A.H., f1ﬁ4?f ainsi qus sur la
garte annexde au dit Firman, et les territoires annexds en
conformité du Pirman Impérial en date du 15 Zilhedjé 1281
[1865/ A.H. & 66 conféré i toi'. I am instructed by Her

o
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Majesty's Principal Secretary of State for Foreign Affairs 1o
draw your Bxcellency's attention to this discrepancy and I am
to request that you will inform me officially whether any
communication in explanatien of it has been made to the
Egyptian Government by the Sublime—Perte."

It is noteworthy that even before the firman of 1879 there had been
a verbal change in the 1841 formula. In a firman of 1866 to Ismail Pasha, which
incidentally modified the order of succession, the phrase was "les Gouvernement de
1'Egypte aveo les territoires qui y sont annexéd et qui en dependent”, but there
had been ne protest by anyone; Bngland, of course, was then not particularly
interested. Why precissly the discrepancy should now have caused cpncern must
lie in the contents of the above telegram, which manifested a claim on the part

of Constantinople to dispose of areas in Sinmei. giﬁ pretty clear that the

1841 map did not include Si_na.i, or the Ta.rgnr ;Lrt- thereof, since the reference

to such map would seem to be the only material difference between the 1879 and
the 1892 formulae. This explanation emerges from the reply of the Turkish
Foreign Minister to Baring om the 13th April.

"Monsieur le Ministre. J'ai regu la dépéche que vous m'avez
fait 1'honneur de m'adrossser, on date du 11 de ce mois, pour

me tronsmettre une copie, eon langus turque, avec sa traduction
en frangais, du Firman d'Ivestiture de 5.A. le Khédive. VYous
voulez bien, en me signalnnt que le passage relatif aux limites
du Khédivat n'est pas conforms i celui contenu dans le Firman
Impérial du 19 Chaban 1296, mo demander si le Gouvernement
Khédivial & regu de la Sublimo-lorte des explicationa & oe
sujet, Je suis heureux d eire & whne de vous annoncer,
Monsieur le Ministre qu'effectivemont & la date du 8 de ce
mois, S.A, le Grand-Vizir a tzonswmis, & 5.A. le Khédive,

par le télégraphe, un Iradeé de 5.M.I. le Sultan lui confiant,
comme & ses predécessours, 1'administration de la péninsule du
Mont-Sinai, OCet Iradé, dont vous trouverez ci-joint copie,
donne entidre satisfaction & S.A. le Khédive qui s'est empressé
de faire parvenir i S5.M.I. le Sultan l'expression de sa
gratitude "



The reply of Baring sets out the position [ully wnd needs no comment.

"I have the honour to aclmowledge the receipt of Your Excellency's

note of today's date, in which ... you comminicate to me the
Turkish text and Prench translation of & telegram addressed,

on the Bth instant by the Grand Vizier of His Impérial

Majesty the Sultan to His llighness the Khedive, informing

His Highness that, in so far na the Sinai Peninsula is

concerned, the stntu gquo is mainteained, and that it will

continue to be administered by the Khedivate. Your Excellency

is aware that no alteration can be made in the Pirmans regulating
the relations between thes Sublime Porte and Egypt without the
consent of Her Britannic Majesty's Government. It was on this
account that I was instructed in invite Your Excellency's
attention to the insertion in the present Firman of a definition
of boundaries which differed from that conted ned in the Firman
issued to His Highness the late Knedive, and which, if read by
itself appeared to imply that the 5inai Peninsula would for the
future depend adminietratively not on the Kedivate of Egypt,

but on the vilayet of the Hedjaz. The telegram from the Grand
Vizier, which Your Excellency lLins done me the honour to communicate
to me, mikes it clear however, that the Sinai Peninsula = that is
to say, the territory bounded to the Fast by a lines running in

a South Easterly dirsction from m point a short distance to the
East of Bl-Arish to the heond of the Gulf of Akaba = is to continus
to be administered by Bgypt. Ths fort of Akabaj; which lies to the
East of the line in asquestion, will thus form part of the vilayet
of the Hedjaz. Her Majesty's Government signified te the Sublime=
Porte soms weehs age, through list Majesty's Chargd d'Alffaires at
Constantinople, their willingness to assent to this arrangement.
Under these circumstonces, I em instructed to declare that Her
Britannic Majesty's Governmenl consent te the definition of
boundaries contained in the present Firman, as wupplemented,
amended and explainsd by the telegram of the Hth instant ... which
they consider as annsxed to ned ar forming part of the Firman and
that they entertain no ebjncticn to the officisl promul mtion of
the Firman with the addition of the above-msntioned explanatory
telegram, I am to edd thut Her Mojesty's Government cannot admit
that any oxisting territerisl rights or claims ars in any degres
affected by changes which have been introduced into the language
of the Pirman, or by their ncceptance thereof. I have been
inatructed to address this Note to Your Excellemcy, as well as my
Note of the jith Instant, in order to place on official record
the view maintained by Her Muojesty's Government throughout the
negotiations to which they have been a party on this subject, and
which have now been brought to a close”,
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The whole incident seems rather cbscure sven on the terms of the documents
cited. One likely explanation that may be offored is that, at least prior to
1892 ,vhe Egyptian administrative frontier within the Empire ran from Rafiate
the town of Suez, forming the northern triangle abeve-mentioned. The rest of
Sinai, east and south, was part of the Hedjas provinoe. The effect of 1892 was
therefors that a claim to extend the line to the Hafm-Akaba position was fereibly
agserted, However that may be, Baring's unilateral assertion of the frontier line

b’:"i_:?llimd by the British was neither assented or objected to by Turklyg”

y but that
it was considered by the latter still to be an open question is apparent from
the eventa of 1906 examined below.

The position at the end of the Ninsteenth century may be summarized
in the follewing way. As between the Khedivate and the central authorities
of the Ottoman Empire, the former was in cervmin internal reapscts independent
but its powera derived from the Sultan and uwpon socession of each Khedive these
r\I:pﬂHIrl were renewed and confirmed, at times perhaps with minor mn&ifiﬂaﬁiﬂnl.?zl

Over this relationship hoversd the special position of Britain which to all intents

and purposes was paramount. What is espscially important for our present purpose

is that nominal Egyptian administration of Sinni is first established; under

British pressure, in 1892.

The northern frontier of the Sinni sren of administration thus ran

93)

P“fynlnng the line indicated in the document last cited above, The quesiion whether

<
~/ 91) Ibid. 39.
£ 92) ©f, A, Colvin, The Making of Medern Fuypt (1906) 18,

V?i}] See the map in N. Yermey and G. Daubwann, Les Puissances Birengbres dans
le Levant en Syrie et Palestine (1900) 1, where the straight line from
El-Arish to Akaba is denominated "Frontidre de la provinece tributaire
d'Egypte.”
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Sinai was under Egyptian administration, however, remained & matter of dispute
a5 appears from a despatch which Lord Cromer sent to the British foreign office

in }h}r 1%-94}

The ocecasion was & further attempt by the Turks to sssert their
sovereign rightas, which wae sparked off by the presence of Egyptian troops under
command of & British officer at Akaba, which they declared to be an unwarranted
interference in the affairs of countriea under Turkish nnnnigutygﬂcmmr
reported that the Sultan appeared to be under the impression that the arrangement
based on the above telegram of April 8, 1892, was limited by & previous under-

standing of the British, according to which "the administrative boundary between

Turkey and Egypt should run in a straight line from Bl-Arish on the Mediterransan

—
P o,

to Ras Mohammed, a hm{l;mﬂ on the Red Sea, a short distance from the mouth

of the Gulf of Aqaba.”. énno such suggestion had in fact been made in prier
correspondence. Cromer reported that he himself had expressed a strongly adverse
opinion to the adoption of this suggesbion but in any event he thought that the
above telegram, which stated that as repgards the Peninsula of Ter=SBimai.the
status quo was to be maintained, settled the point, However, the Turks ;ﬁparintly
read this telegram somewhat differentiy, that the Peninsula consisted of the
territory south of a straight line, Akaba to Suew, that unrt'h of this line the
Egyptian frontier was traced from Rafia to Suez and that it follewed -that the

area bounded on the north-west by the RafinSuez line, on the south by the Susz-Akaba
line and on the east by the Akaba-Rafialine fell within Turkish territery. The

Turks, nevertheless, had been prepared to compromiss by draving a line from

Rafa to Ras Mohammed, thus making the whole western shore of the Gulf of Akaba Turkish,

94) Cmnd. 3006
95) Frischwasser-Ra'anan, op. cit. 39.

T g - W =S
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Cromer concluded by observing

"In reporting to you the claimz advanced ... as above stated, L
had the honour to point out that the dispute no lenger turned
on & local question as to the possession of Taba and a few
other places in the neighbourhood of Agaba, but that we now .
had to deal with a deliberats aliempt o carry the Turkish '
frontier and strategical railwnys to Suez on the banks of the
Canal; or that if, on the other haud, the Has Mohammed-Rafeh
line (proposed ... as & compromise) were adopted, the Turkish
frontier would be advanced to the neighbourbood of Nekhl, i.e., i
within easy striking distance of Egypt, and that, as Ras Mohamed
is on the Red Sea outside the narrow entrance to the Gulf of
Agaba, thus Gulf would practically become & mare clausum in the
possession of Turkey and a standing mennce to the security of
the trade-route %o the East.

1 had the honour to submit that the question had not coased
to be merely loenl; that it was of the highest importance to

British, Bgyptisn and general Buropean interests to prevent .

Turkey from carrying out the programme which she had now
announced, and that the extension of this programme would
obviously constitute & serious mensce, not merely to the liberties
of Egypt and the Khedivial gg$unty. but slso the freedom of
transit through the Canal."”
Cromer's dispateh is highly significant. It confirms vwhat has already emerged |
in the foregoing pages, that until the cutling of the Suez Canal and the
appearance of the British im the region, Sinni apirt from its Mediterranean !
strip, was not an important zoms but in fact & bockwater of vhich little er
nothing was thought, said or done, an opsn territory lying between Egypt and
Palestine-Syria. British preoccupations with the Cannal and considerations of s
empire and trade had now rendered it of military nnd strategic importance and the .
further the boundary was pushed north and sast the better. These vers the

only reasons which motivated the drive to keep Constantinople out of the ares

and, becsuse of Britains special pesition in Cuire, to make it part of Egypt.

96) Cf. also Cromer Modern Egypt (1908} Vol. Ii, 267-69. On the position of
itafa as being on the frontier, see the remarks attributed to Sir .
Archibald Murray, the British Commaonder in Egypt, by D. Lloyd George,
War Memoirs, Vol. II, 1082, And of seo below text to notes 107a and
1070,

e |
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To return to the events of 1906, & dritish ultimatum for the immediate
delimitation of the frontier was supporied by representationa made by the French
and Hussians (the international alignment of the great povers was already taking
shapt) backed up by Royal Navy movements in (he Mediterranean. Various diplomatic
steps were taken in the course of which tihe Turks, with some justifieation,
contended at one stage that frontier demarcation was unnecessary and inexpedient
between what were in effect two parts of the swme Empire. They alse asked for a
British Declaration that the Sultan's sovereignty would be respected. Britain's
repiy to this was that it had never contestod this sovereignty but if that waas
"regarded as incompatible wii'-_*h British oecupsation and our right to intervens in
Egyptian affairs, our whole force would bs used to uphold our position; we did
not intend to make this incompatible with the Sultan's suzeranty, unless he
himself made it s0."

The Sultan finally gave way in {ace of this ultimatum and a boundary
commission set to work. BEven then disputes brolke out and at one point the Turks
ventured unsuccessfully to revive their old elnim up to Suez, Cromer summing
up the matter makes an interesting revelation. "In face of the resolute attitude
of His Majesty's Government, the attempt wns abnndoned and the Sultan's government

fell back, with a certain show of logic on the claim that the S8inai Peninsula did

not comprize geographically or otherwise the Lerritory situated north of the

Sugz-hAgaba road and south-west of the Malah-Sucs boundary of Egypb proper,

territory which most English and Foreign mnps morked as Turkish" (emphasis added),

In the annual report on Turkey for 1908 G.H. Fitsmeurice confirms the

importance of the events of 1906 above-described. He writes "The net result ...
is that the Sultan hai been compelled oficially to admit that the term 'Sinai

Peninsula', the administration of which has Lwen confined to the Khedive in



}1 technically so anlhd"w; (emphasis sdded).

WL %

virtus of the telegram of the 8Sth April 1892, comprises the triangle of territery v

o i
situated between the line from Rafeh to Susz (i.s. the frontier of the Vilayet LI
or Province of Egypt proper) and the line following the pilgrim read from Suez

via Neke to Akaba, forming the northera boundary of the Peninsula ef Sinai

If the lines mentioned above are lraced on the map, their sxists & : '.'.
discrepancy betwesn Cromer and Fitzmaurice.

It must be emphasized that the Convention of 1906 which “settled" r
the matter is expressly siated to concern the fixing of an administrative line i e
batwesn the Vilayet of Hedjaz and Governoraie of Jerusalem and the Binai .'~i . 3
Peninsula, the boundary pillars of which {when .unc‘t.rdi would be under the

protection of both the Sultanate and Khedivaie end the Convention prevides that i

e 1 preple living on either side should continus Yo have their sncient water and i
|

98)

proparty rights, The svenis of 1906 sot at reot the doubts about 1892 incident,

and in fact are taken by soms people to be ths oocasion when Binai, ether than

the Rafa-Susz-Mediterranean triangle, first really cams under Egypt administratively !

% subject te Turkish |u?ur|ignt}r.99i

On this aspect of the question, attsnticn must, on the hand be paid te

{ | 97) On the whole incident see Gooch and Tem perisy, British Documents om the Origina
of the Wer, Vol. ¥V, 189-95; V, Chirel, Ths Egyptinn Problem (1921) 54; L.M. '
Blumfield, Egypt, Israel; and tho Gul? of Agaba (1957), 199 et seq. Fer the
precise demarcation lime as finally wgrovd, see the Rafa Agreement ef
Dat. 1, 1906, in Gelat Vol. ¥V, 368 st say,

1+ 98) Gelat, Vol. V, 365 et seq.

1} 99) R. Meinsr¢shagen, Middle Fast Diary, 1917-356 (1959) 18-19. Msinertzhagen was
d Chief Political Officer for Palestine and Syria on Allsnby's staff 1919-21, i
responsible to the British Foreign 0{fies and thereafier a momber of the
Cslenial Offics, ibid, 24,97. He roturns in later ysars ts the point made in
the text here and above at p. .+ Thus in 1948 hs notea "When I was in Sinai
during the Pirst War, I discoversd thy seversign boundary between Bgypt and
Turkey runs from Rafa to Suez" ibid. 237. Ses also at 270 (1954), 316(1956) ' :
W viev wag adopied fin 1957 by Lord Soulbury in & letter =
= mes, Meinertzhagen himself aloo wrote e letter in the same weinm.
Apparently neither letters evoled any donial; ibid. 324=25.
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the fact that on the Young Turks' side the idea of revanche was nursed, Soon after
coming to power in 1908, one of their leaders informed the French ambassador
that "Egypt is for me ... what Alsace-Lorraine is for you"; and in 1910 a
German diplomat reported that Turkey had been seriously considering an attack
;‘1’ on Bgypt ever since the building of the Hedjas ruilway.‘m] On the ether hand,
note should be taken of Law No. 15 of 1971 on the administrative and judicial
)7 organisation of the district of Swai enscted by the Bgyptian authorities,'®!)
The provisions of this law are under sec. 1 made te apply to the whole of the
Peninsula except the area of the districi of El Arish and loecaulities of the
"Sources de Moise" and of El Tor, & limitation which im highly significant.
Secondly the administration of the area; it was provided by seec. 2, should
continue to pertain exclusively to the Minister of War who was to exercise all
powers of each Minister; he would appeint a Governor to act under him. The
Minister's powers were to include "legialative" powers (sec, 4). The whole

tenor of the Law is of & military occupation character,

Ve The Twentieth Century

The eve of the First World War brought in its train a number of
fundamental changes. The position in 1914 wus that while British interests and
the presence of British forces in Egypt constituted the effective basis for

Britain's centrol of the ares,”from the legnl aspect Egypt remained part of the

1™ 100} Frischvasser-ia 'anan, op, eit.; 35,

19 0%} J. A, Vathelet and R, G. Brunton Codos Egyptiens eb Lois Usuelles en
vigueur en Egypi

e (1920) Vol, II 649-53.

-y
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The purpose of this study 1s to try to establish the position and
: . status of the Peninsula of Sinai in international law, more particularly in relation
- |
to the States bordering on it. As will emerge in the sequel, Sinai, in many senses
end speaking very broadly, is somevwhat of the nature of res nullius. Thus a central
. ' problem will be whether any single State can firmly and indisputably lay eny cleim of
right to the whole or some part of the Peninsuls that compels recognition im the light
[ |
of the received rules and principles of internntional law, and if more than one Btate
can do so, hov the rival claims are to be mutually accommodated
= I The Relevant Rules of International Law
"
Clearly, the first essential is to determine what international law has
to say in respect of the kind of situation that eonfronts us here.
In the firat place, sa one wriber has put it,
L i B La vérité sst qu'auvcun dtnt n'a droit a telle ou telle
' dtendue de territoirn. Il peut en moguérir par les
i procéddés que le droit reglemente. Mais aucun rdgle
! jt'-‘1 ' ne vient en fixer les limites. Les frontidres, produit )
e el de la histoire .... sont le résultat des faits et du temps.
iR On the other hand, "a state which has actually exercised sovereignty
YR o YL
ol '1|
TN Abbreviationa:
! Documents Diplomatiques = Documents Diplomatiques Concernant 1'Egypte de Mehemet Ali
Jusqu'en 1920, Réunis par 1'Association Egyptienns de Paris
el e g (1920},
L TET Eckenstein = L. Bckenstein, A iliatory of Sinai (1921).
Gelat = Répertoire géndral de lnldgislation ot de la administration
; ' Egyptiennes, 1840 -1908. ed. P. Gelat (1909)
= | Hurewitaz = J,C. Hurewitz, Diplomacy in the Neur and Middle East: A
; Documentary Record, 1953-1914 (1956),
S Jarvis = C.3. Jarvie, Yesterdny and Today in Sinai (1938)
i 1) M. Sibert, Traité de droit international public (1951) Vol. I, 699,
|Ii
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over a territory, should keep the territory, abstract title notwithstanding." Never=
theless although at any given moment of time, the extent of a State's territory may be
an acknowledged fact which few will venture to dispute or challenge, the historical
aspect of the matter and the relevant rules of international law remain important,
either because the occupations and sequisitions of the past may themselves be of a
character that gives rise to serious differences over precise 'I:mll.mﬂ.l.::i.tu,.3':I or because

international relations are not in the nature of things immutable and the facts by

which they are controlled, may change in the passing of time.

(a) HModes of Acquisition

The traditional treatment of the modes of acquiring territory is to group
them under occupation, accretion, cession, conquest and prescription. This classifi-
cation is not entirely logical nor does it serve a really useful purpuu:.4] Oppenheim
adopts a different approach, distinguishing broadly between original snd derivative
noquisitian.i} The first consists of an intentional appropriation which does not
involve interference with the rights of any other State; it requires that the terri-
tory in question should not be subject to any other soversignty at the material time.
The second covers a variety of operations, such as succession, exchange, cession and

preseription, For the present purpose, it is largely immaterial which classification

o

is more logical and more serviceable, since both eall for an enquiry into the historical

2) D.P. 0'Connell, Internationsl Law (1955) Vol. I, 487
3) Cf. J.L. Brierly, The Law of Nations (1949) 143

4) D.II.N. Johnson, "Consolidation as a root of title in international law™, (1955)
Camb, L.J, 215, 217.

5) Oppenheim, International Law (Bth ed. 1955) Vol. I, 546 et seq. Cf. Johnson, loc,
cit.

P
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and factual background, and more importnntly both apply the crucisl test of effective
occupation; that is to say, title to tsrritory under modern intermational law does
not merely rest on the fact thet s State has territory at its apparent disposition
but on the fact that it exercises the functions of a State in respect of such terri-
tory in a manner appropriate to the physical and temporal circumstances and to the

extent necessary for fulfilling the obligations of s State under international 1IR.E}

(b) Occupation

As Kelson puts it,
The boundaries of the State are determined according to the
principle of effectiveness .... The exclusive validity of a
national lsgal order extends .,.. just as far as this order
is firmly established, i e, is, on the whole, effectivej as
far as the national legnl order ia permanently obeyed and
applied.7)

Thus, the term "occupation” is used here not in the sense of a mode of

acquisition but as a quality vhich musi accompany any occupation to afford it recog-

nition under international law,

It is important to observe even if only parenthetically, that while "oceu-
pation" as & mode of mequisition goes primarily to territory which im res nullius, it
has also been applied first to territory inhabited by & native population vhose commu-
nity is not considered to have rieen to the Status of a Et:tusl, and secondly to the

hinterland of an cocupied sea cnh:tgy, both of which are matters to be borne in mind

6) C.H.M. Wladock, "Disputed Sovereignty in the Falkland Islands Dependencies”, (1948)
XV B.Y.B.I.L. 324,

7) Kelsen, Principles of Internatiomal Law (1952) 213,

8) Oppenheim, op. ecit., Vol, I, 554 st,. seq. Cf. Visscher, Théories et Rdalitds en
Droit International Public (1955) 253,

9) Oppenheim, op. cit, Vol, I, 559 et seq.; Waldock, op. eit. 317, 334-35,
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in this study. The same extension may be postulated of Oppenheim's concept of ori-
ginal acquisition.

The content of the notion of "effective cccupation" requires brief exami-
nation since by itself it is too vagwe for practical application. No firm general
rules, however, can be propounded, to which effective occupation must be manifested,
its features and nature, seem to depend on time and place (as well as, it may be
added, the attitude of the tribunal called upon to decide the particular dispute that
may have arisen). The tendency, neverthelesa, is to give finality to and sustain the
stability of existing territorial aur1'mn[.;n‘!nmz-t'nt.ll.W:i These propositions still do not
carry us very lar and the cases must be examined to yield guidelines which may assist.

Rather than the mere taking of physical possession and the exclusion of
others, what is necessary is a positive and continuous exercise of the functions of
& sovereign government, both in its internnl and external aspects. Peaceful and con-
tinuous internal government admnistration involve the establishment of a respon-
sible local structure of auth: rity enpuble of maintaining and insuring the regular

11) i 12)

exercise of its powers Livra ue souvernin and not in any other eapacity.

In view of the modern means of communicntinns, mctusl physical settlement and presence
is not always necessary. The i % of control rather than its method is determinative.
Provided that governmental ivihnrity 13 affectively assarted within rnd throughout the
territory claimed; occupation is euie’iitlei, Thereafter, it rejuires t0 L3 continu-

10) H. Lauterpacht, The Developrert of International Law by the international Court
(1958) 240 et seq, o

11) See the Declaration of the Inc!iiibe of Internationai Law, 1888 cited in 0.0
International Law (1947) Vol. I. p. 343; Kelsen, Op. Cits, ' " i

12) Y. Blum, Historic Titles in Internationul Law (1965) 124 et e,



ously maintained and exercised in like manner, The element of continuity is parti-

cularly important where no previous established order of things exiltud.‘jj

The cases, however, seem to indicate that if for one reason or another
conirol cannot be exercised in & fashion which is normal where territory is fairly
densely populated and already possesses some form of administration, manifesta-

tions of authority intermittant in space and sporadic in time may almo be good to

support effective uucuputiun.14} Thus, where territory is remote or small or in-

capable of acconmodating more than a small or transitory population, s rudimentary

organization may be all that is required, provided responsibility for the exercise

of local administration is assumed and such administration is im fact carried out

as and when ocecasion dam&ndn.15}

Occupation must also he accompanied by an absence of protest by other

States, but this is a relative matter since only when a State becomes interested

will any motive or occasion for it to protest arisu.Tﬁj

One aspect of the problem of eccupation, to which allusion has already

been made, warrants more detailed consideration. The hinterland and contiguity

doctrine was for very obvious reasons in vogue during the colonial period of the

19th Century; its invocation by the coloninl powers was uselful for marking out

areas for future cceupation and warning off others. Fashions have changed since

then and during the present century the doctrine has been given up. The geographi=

cal element, however, still remains, pertinent but meérely as one of a member of

13) Per Judge Haber in the Palmas Island Case, cited in Waldock, op. ecit., 321-21
0'Connell, op. eit. 476; Blum, op. cit. 102 et Beq.

14) Blum, op. cit. 112, 118 et seq.
15) Waldock, op. cit. 336

16) 0'Connell, op. cit. 419.



various elements governing a& particular situation. In the Dritish Guiana-Brazil

Boundary Arbitration, decided at the beginning of this century, it was held that

although effective possession of part of & region may notionally confer a right to

the secquisition of sovereignty over the whole thereof, it cannot do so where either

owing to size or topographical configuration the region cannot de facto be regarded

&8 a single ~.u:n.it.1‘ir:l
The leading principle here is that the area to which the legal effect

of occupation extends is the area actunlly and effectively occupied, notwithstan-

ding the extravagant claims and sssortions that may be and are often made in this

regard. To maintain a settlement of appreciable dimensions on & ses cost is not

negessarily to control areas remote in aistance or uthurﬂini.‘ai Por political and

security reasons some reasonable extension will be recognized. PFroximity may also

in certain circumstances raise a presumption of fact that a particular State is

exercising sovereignty over outlying territory in which there is no noticeable expres=—

sion of its governmental activities, but the presumption is rebuttable on failure to

provide evidence that sovereignty has been msserted for a period of time during vhich

some display thereof would ordinarily be called furn1g] The length of such period

of time will have to be considered later, but for the moment we may pause to consider

& modern ease, highly relevant in the present context, in which the question of

proximity or contiguity arose,

17) ¥Waldock, op. eit., 317, 334-35; ('Connell, op. cit. 475.

18) Oppenheim, op. eit. Vol. I, 559 et seq; Myde, op. cit. 332 et seq} Brierly, op.
eit. 145-

19) Waldock, op. cit. 334=335,
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In the Legal Status of Eastern Greenland {1933}20 between Norway and

Denmark the Permanent Court of Justice found that for many centuries Greenland had
been regarded as a Norwegian possession by virtue of a number of settlements on

the south-west coast, which were originally made by people of Norwegiasn origin but
had long since been destroyed by the native Bskimos., The memory and tradition of
this Norwegian settlement persisted although there was no resumption of inter-

course between Greenland and Norway until the early part of the 1Tth century when
a revival of interest took place and Greenland came increasingly to be visited by
whaling fleets. In the 18th century a new colony was founded by missionaries and
a trading concession was granted which lead to the setting up of trading stations

along the west coast. Certain legislative and administrative acts which were effeg=
ted referred to more than the area actunlly colonized. In 1814 Norway and Denmark
were separated; Norvay was ceded to Sweden but Greenland and some other territory
were expressly excepted from the arrangements agreed upon, that is to say, formal
sovereignty (if any) was presumably retained by Denmark, During the 19%th century,
the whole of the east coast was explored by the Danes and a number of trading con-
cessions granted by the home government, From 1814 Denmark had also entered into a
number of bilateral and multilateral commercinl treaties from which Greenland was
excluded in explicit terms. The first Dlanish settlement occurred only in 1894 and in
the years following a series of decrees extended the limits of the colonized area.

In 1921 as a result of the establishment of & Danish trading mission and hunting sta-
tion Denmark declared the whole of the country formally linked with it under the
Danish administration of Greenland. Then in 1925 Denmark enacted legialation regula-
ting hunting and fishing and thereafter divided Greenland into provinces and reserved
all commercial activity to itself. It also supported hunting expeditions and autho-
rised and encouraged scientific missions engaged in mapping and exploring the country.
Since 1915 Denmark had sought international recognition of its position in Greenland,
and Norway had siown an inclination to refrain from contesting Danish sovereignty.

20) The facts are taken from Hyde, op. eit. 339-47 |
' . i Cf. O'Connell, op. cit. 4 t
Brierly, op. cit, 744, i e
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In the result, the court held that Denmark was to be regarded as having
since 1814, displayed authority over the uncolonized part of the country and Norway's
assertion that Greenland was terra nullius was rejected. Danish sovereignty was thus
upheld though the degree of actunl control geographically and substantively was amall,
Among the facts which the court treated as most significant were first those mcta of
6 legislative nature, "The most obvious form of the exorcise of sovereign power," per-
formed by Demnmark; secondly, Denmark's original formal sovereignty on partition from
Norway; and, thirdly declarations from certain other States that they would not object
to the recognition of Denmark's Sovereignty over the whole area, Norway's plea that
all this was intended enly to have effect in respect of the settled regions was rejec-
ted.

According to one nuthurity,ZI} the East Greenland case merely confirma the
tendency shown by the Permanent Court in the Palmas Island case (1928) and the Clipper-
ton Island case (1931) to require very little in these circumstances by vay of display
of authority if the intention and vwill to act as sovereign is unimpeachable; "indeed in
the case of uninhabited territories little more than lip service is paid to the require=
ments of physical control." Such an approach is probably part of the wider "polioy"

of non quieta movere, but while this policy may have its rightful place in the normal
course of events it must yield in special eircumstances.,

The requirements of evidence of occupation may be mors stringent where
the disputed territory is not remote and geographically unfavourable, In the Mingquiers
and Ecrehos case {1953}22}, in which Bngland and Prance disputed a group of islands off
the Normandy coast, some habitable and some merely rocks, the International Court of
Justice found for England, irrespective of iny previous French interests, on proof
that the English authorities had held inquests, rogistered deeds, levied rates, taken
& census, built works and exercised eriminal jurisdietion, International law, it wvas
affirmed, does not recognise title to territory devoid of concrets nnnif-ltntinn.zjj

21) 0'Connell, op, cit. 473,
22) Ibid. 474

23) Cf. E.C. Wade in (1955) 40 Trans Gratius Society, 97 = 106,
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As already indicated, the exercies of governmental powers as the basis for

8 territorial claim has in addition its external aspact, responsibility under inter—

national lav vis-a-vis other Stutes. This is & matter which has not received much

attention from international lawyers but it deserves consideration in all cases of
disputed territory, for if international law is to be asked to set ita seal on an
acquisition of territory to "legalize" it, the State thus enabled te perform sovareign
acts in relation to the territory should of necessity have to abide by its ebligations
in all respects to other States under international law and sssure them the sccepted

2
minimum of rights and protection, )

(e) Prescription

For reasons which will beooms apparent later, refersnce must also be made
here to the rules relating to prescripiion and cession as modes of acquisitien.
Prescription is a means of acquiring territory which is nominally subject to the
sovereignty of another State. BSincs one of its essentials is express er implied
acquiescence, it demands & stricter proof of continuous, uninterrupted effective
occupation and a relatively long period of such occupation without patent positive

25)

opposition. Implied moquiescence may be summed up in the maxim qui tacet consentirs

videtur dum loqui potuii ac dnbuztncﬁ} but, a8 has already been observed, absence of
protest is a relative concept. Proseription is thus a vagus source of title
generally most frontiers existing at a given moment of time are acoepted because they

have existed de facte, Thers are no fixed rules as to the lemgth of possession or

24} Cf. Kelsen, op, ¢it. 209,

25) D.H.N, Johnsen, "Acquisitive Prescripiion in International Law" (1950) XXV1I,
B-IrBJIaLu NTp 34?' 353'543 U'cﬂllnl‘ll, 'ﬂ‘pi n’ptl ‘BT 't -q'l

26) Cf. Blum, op. cit. 124 et 8y,



- 0 -

a8 to the bona fides thurnof.ﬂT} A State cannot, however, mcquire title in this manner
if, notwithstanding it is administering the territory, it admits the soversignty ef
another State thereover, since such an ndmission acis as an estoppel to & claim ef
preacriptive title; that was the situation in the case of Cyprus in respect of which
Great Britain had acknowledged Turkish sovereignty under a treaty of 1373,25} und

that, as will becoms svident, is the situation in Sinai.

Prescription as u mode of acquisition and occupation as a quality of the
modes of acquisition are ciearly linked cunuaph,zgJI and probably the link is clesest
with regard to the time element, Such rules as pertain to prescription may assist
in determining the length of continuity of occupation or assertien of severeignty
already dealt with. The suthorities, however, reveal a cemplete lack of agresment =
immemorial time, mors than a century, fifiy years, a leng time, a reasenable tin-.an}
The conclusion must be that the tims slsment will once again vary with the facts
and circumstances of the case and not only as regards the existing ecoupier but

also as regards such other Statea as may be involved,

(d) Ceseion

By contrast, cession requirss an actual transfer by one State to another by

way of bilateral ngrtcmont.ai} The transfer need not apparently be specifically

expressed; it may be implied under s general remuncistien of all right and title te

27) Oppenheim, op. eit. Vol, I, 576.

28) Johnson, ep. cit. 344

29) Cf. 0'Connell, op. cit. 487.

30) See Jehnson, op. cit., 357, 354; J.B, Moore, International Law Digest, Vel, 1, 297,
31) Oppenheim, Yol. I, 547; Sibert, op. cit. 893 et seq.
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territory described in very broad and imprecise terms indeed, as happened in

the case of Germany after ihe First World War, as well as with Turkey, as will
be shown 1n.hn32}
percelled out with seme particularity. So fur as concerns Sinai, the matter, as

wo shall see, was quite different.

() Uti posseditis

Fer the present purposs, mention must also be made of the principle of
uti posseditis, This principle was firat invoked by the Spanish and Pertuguese
American colonies in the early 19th Eantuqrn} to claim succession to the territory
ef their former seversigns, which had been under the administrative centrol of the

claimants. Uti posseditis is, however, not recognized as an institutien of

international law. In the Guatemala — Hondr-ns Roundary Arbitration (1933) an

attempt to apply the principle was unsuccessful on the grounds that it was not always
possible to trace the precise lines of division of the former administrative units.
The artificiality of the results producesd rendersd it inapplicable except in the
most general sense. The tribunel procesded to fix boundaries according to three
eriteria, the facts of actual posssssion, the bona fides of possessien and the

relationship ef the territery occupied to that which was as yet unnuuupild.“}

32) Hyds, op. cit., 35960 (nate 4), 385,

33) 0'Connell, op, cit. 491} Blum, op. cit. 341, citing A, Guani, "La Solidarité
dans 1'Amerique Laetins™ 8 Hegus Recoual (1925) Vel, III, 207, 2931 Mles
pays forment notre continent ont dominstion st sont considérés comme possesssurs
des territoires qui leur aprartenaisnt respsctivement ..., au moment de la
déclaration d’'indépendsnce {s':n 13’55; conformement aux limites .., que les
couronnss d'Espagne st du Fortugal evaient assignées & leurs previnces®,

34) 0'Connell, op. oit. 491-92,

In the case of Germany, the territery so renounced was subsequently

L TEa
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(f) Prontiers

Finally, a word about the different tvpes of frontiers that exist. Twe

main categories, natural and artificial, may be diltiﬂguilhIi-35}

(i) Natursl frontiers may be determined by geographical features; but the

caprices of nature are not always definitive and indisputable political concepts,
especially where such features are not clearly demarcable but consist of an sxtended
ares such as a desert, Another form of natural frontiers im that which is based

on sthnic or national considerations, Thess have played an important rele in

modern times but they are not readily applicable where a multiplicity ef ethniec
groups exist or where the ethnic grouping is not of an extent that gives rise te »
¢laim to separate independence. The matter alse depends upon the censent of the
local population, whiech presents difficultiss as to the methed ef determining

such consent.

(i1) Examples of artificial frontiera are those conditioned by strategic

and military motives, not always er necessarily following geographical features
although tending to do so. In view of the scientific and technolegical advances,
as well as political developments and chunges of modern times, these need not

be constant.

At any given moment of time frontiers bear a legal character, They are
the result of past historical facts of varying antiquity. Whatever the originsl
mode ef acquisition of the area they embrice, their exact demarcation is normally
governed by & combination of factors, no single one of which will have been er
remains decisive, In many areas of the world, history, population conocentratien

v

35) Of. Kelsen. op. cit, 213 and Sibert, op. cit. 697 et seq.



and the general social and political situation have combined to oreate a position
in this regard which is teday more or less stable, but there are clearly alse
areas which for & variety of remsons ars marginal and where the situation is
still fluid and vhere any frontiers to be drawn still depend upon s consensual
balance of the legal, physical and other factors mentioned. The eccasion fer
attempting such a balance has in modern times usually been the cessation of
military hostilities,

It follows from the foregoing that in order to determine what is
the international position of the Sinai Peninsula it is necessary te sstablish
whether any State has come into and remained in occupatien ef it, in the sense
of exercising over the whole positively, continuously and responsibily under
international law the functions of government (legislative, administrative and
judicial acts, economic organisation and regulation) by sovereign right and without
significant protest by others, if not with their active recognitien, fer an
appreciable period of time; whether, if it be the case that such State has
only been in effective occupation of part of the Paninsula, it is entitled to
claim the rest for good political and security reasonsj and whether any of the
boundaries of Sinai are natural or artificial, To answer these questiens one must
consider the geographical, historicml, legal and other pertinent facters, and
decide whether singly er together, they yield s clear cut answerj and if not,
that is, if Sinai is & marginal area, vhich of these or other facters are or
should be operative in trying to arrive at some result that will accemodaie the
parties concerned and insure & relatively just solution in the light ef such

principles as international law has to offer in +this field.
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Ii The Geogrephical Aspect

The nams "the Peninsula of 5inui” now connotes the reughly triangular
region projescting into the Hed Sea and bounded on the west and east by the Gulfs

of Suez and Akaba respsciively. The nams, it is notevorthy, used to be applied
36)

to the mountainous erea of the south alons and it is not clear when it came

to dencte the whols of the triangle, a fact which must be born in mind when Sinai
is referred to in the historical literature. The northern limits, the base
of the triangle, are not defined by any clear geographical feature, although

obviously part must at its furthest lie along the Mediterranean ceast; part has
ET]

been said to be the Palestinian frontisr, meaning thereby the relatively recent

political frontisr about which more will have to be said later, but this is
an artificial notion.
Opinions differ as to the "affiliation™of Sinmi. An official mource

saya that though politically part of Egypt, geologically it is mainly s fragment
38}

of Arabina, while an archaeologist nssarts that geographically it belengs te

39)

Egypt and ethnologically to Arabia, ind a more recent traveller claims with

greater specificity that whilst politically it is a province of Egypt and has

affinities historically and racially with Arabia, geographically it im the

40)

stepping-stone betwesn Africa and Asia and geologically it is unique. The

last descriptien is perhaps the most accurate but & closer leok st the area frem

the physical aspect may assist in dispelling doubt,

3&] Eﬂhmtlin' e

37) British Naval Intelligence Division: Geographical Handbook Series =
Western Arabia and the Red Sea. (1946) 43,

38) Ibid. 43,
39) Bokenstein, 1.
40) J.M.C. Plowden, Once in Sinai (1940) 7,
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Thres main zones can be dintinguiuhed.“] In the north, fellewing the
Mediterranean coast there is a zone of drift sand, broadening frem Rafin, on "the
political borders of Palestine", as it proceeds and becomes coterminous with the
Suez Canal, on the other side of which it continues across the north of Egypt
proper. This zone is supposed to be Shur (desart) "that is befere Enlt n_f?
Egypt on the way te Asshur", according to Gen. xxv, 18, or "that is ever againat
[on the borders off Egypt", according to 1 Sam. xv, T, indicative, incidentally,
that it was not thought to be part of Egypt in Biblical times. The frentier
mentioned, which begine st Rafa (a point of no particular intersst apart from
this fact), or more accurately just soubh thereef, and runs seuth te Akaba is
featuresless and the boundary ‘marks which sxist er existed at one time were
Imilu apart and need or needed a aurveyor to determine exactly which is or was
Sinai and which Pnlutim.“ﬂ Nothing in this zone made er makes it clearly and
exclusively & part of Egypt or for that matter Palestine. As one 18th century

traveller put it in the days before the Egyptian "presence" became & matter of
attention: "Beyond Gazae there are oniy deserts, It must net, however, be
understoed that the country becomes ﬂuth[ﬂll'i]y uninhabitablej we still centinue,
for & day's journey, aleng the sea coast, to meet with some cultivated mpots
and villages, Such is Kan-Younes, & sort of casile, in which Mamleuks kesp &
garrisen of “'.1“ men. Such also is El-Arish, the last spot where water which

can be drank, is to be found, until you arrive at Salaiha in Em’h'ﬂ}

41) BEckenstein, 1-2. Cf the detailed desoription in A,P, Stanley, Binai and
Palestine (1864) T wt seq. and particularly the map inset a8t 5.

42} Jarvis, 8,
43) M.C.-P. Volney, Travels through Bgypt snd Syris in the Years 1783, 1784, 1783.

(1789) Vol. II, 206; Cf. A.A. Paton, A History of the Egyptian Revolutien (1870)

Yol. I, 2451 "A desert of samnd and gravel, mingled with salt loken ..

intervenes between Bgypt and Syria. Vadi El-Arish is assumed te be the Brosk
of Egypt mentioned in Num, xxxiv, 3, as & south west berder of the Promised Lend
Cf. Gen. xv, 18; Bzek. xlvii, 19.
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South of this zone of drift sand, a second zene of increasing elevatien
is to be discerned. For the most part a waterless and barren plateau, it is
known as "the plain of wandering" - the wildernsss of Paran ef the Bible = and
was crossed until relatively recent times by the two pilgrim land reutes te Mecoa

“:.H'Id.thl

one being the Suez-Akaba route along the soutiern edge of the zens
other running frem Gaza southwards to the solitary Nekhl, & central peint in
the zone. These pilgrim routes have for a considerables time not been umed.
Proceeding further south, we come to Sinai proper, the Tur., Except fer
the narrev ceastal plan on the Red Sea (Gulf of Susz)side it is & mouniainous
and generally deserted area. The mountain ranges which cress it de net form e
natural feature that may usefully serve as & political frontier because beyend
them lies the sea. One or twe points along the parrovw south-western ceastal
plain, El- aa , have in the past served as stationa on the pilgrim sea reute er
besn commercially exploited,

Nothing in either of the latter twe mones abruptly marks them off in
@ physical sense from each ether er together from the Mediterranean zene in
the north. Teking the three zenes together, there is difficulty in maintaining
settlements and communications frem any of the accessible parts. The chief
centres of cultivation = oeses of datves and cereals - are concentrated in the
norih at Bl-Arish, Bl-Auja, Nekhl and Themed, and in the plein eof El-Jea in the

45)

south. Apart from these, nomadism is the principal way of life.

44) BStanley, ops cit. B.
45) W. B. Fisher, The Middle East (1956) 456,
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Were we to come to the problem de novoe, 5inai could poasibly be treated
as & unit, "'the great and terrible wilderness' which rolled like a mea between
the valley of the Nile and the valley of the Jordan", most completely separating
Falestine froem Em‘h.qﬁ} In the realities of the modern world, hewewer, such an
extensive no-man's-land cannot exist, and a more precisely defined frentier
line is a compelling necessity. A logical solution could be found en the
Suez Canal as the most ebvious "natural" land limit and at the ses whioch, se +e
speak, chooses itself. The alternative would be to pick upon some entirsly
artificial boundary running breadly north-seuth or east-west moress the Peninsula
and having regard to strategic and military considerations, as presumably may have
once been the case with the Rafia frontier. We do not, however, come to the
problem unfettered. By reason of ita geographical position, northern Sinai has
acquired importance as the historical link between Asin and Africa, and that
historical impertance, reinforced in the last century by the cutting ef the Suss

Canal, has its restraining effeet in this regard,

Ii1 The Historical Background

The fact that the Mediterransan zone hns since ancient times been a
major highway has given a fluid character to the "international® status of Sinai -‘”
Not less than forty-five invading armies have moved across it, going te or frem
Emt.ﬂ} Until the modern presence of Egypt in the area in most recent times,

no attempt had been made to define the land frontier of Simai .49} Indeed, the

46) Btanley, op. cit. 113.

47) Jarvis, 1, 128; Fisher, op. cit. 455 P.K. Hittd, Histery eof Syris (1951)
cha. II.-'!'II. KLIX,.

“B} Jﬂﬂl, 63!

49) Cf. J, Stone, The Mjddle Bast under Cease Fire (1967) 6, Cels 1.
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Arabian Penninsula is depicted by one modern Arab authority as including the
steppe and desert part of Sinai enly, corresponding roughly to the first and
second sones above muntimnd,.jm whilst on the other hand & modern traveller
reaffirms an older statement that the ancients included in A.ra.hini_ Potraea,

that is, the north-west region of Arabia, the whole of Biui.ﬁﬂ

(a) Ancient times. "ot

The ancient Egyptians probably never held any part of the Peninsula in
any effective sense, From the First to ihe Twelfth Dynasties there is archasclogical

evidence of religious and commercial links with Serabit and Maghars in the south-

-
-

west. Then for centuries all Egyptian traces ceass, A revival ef interest took i
place when expeditions wers resumed to these places during the Eighteenth Dynasty | .p'.i
(e, 1700-1400 B.C.E.) and & chain of forts guarding the route te Palestine and

52) With the closs of

Syria, largely along the Mediterransan Coast, was aat up.
the Twentieth Dynasty, the Egyptian presence once again disappeared. Thereafter
svidence becomes available of Nineveh holding sway in Sinaij we know from the
Bible that the northern Mediterranean road wns trodden by both the Egyptians and
the Assyrians in their imperial z‘iv&lz‘iuuuﬂ] Later historical and archasologiosl

records yield Nabatean traces, at lesst along the Mediterranean Coast, in the

Second Century B.C.E., and further in the interior. The Nabateans wers a

50) P. K. Hitti, History of the Arabs (1960}, map at 16.
51) Plowden, op. cit. 2; Cf. Volney, op. cit. 209,

52) Eckenstein, 30, 52, 63; Western Arabis ond the Hed Ses 214.
53) 8. N. Pisher, The Middle East (1959) 13; Bokenstein, 83.



recognized people, distinguishable from their MighbﬂurIa54}

The pattern that emerges, of politicel and military activity centred
on the north with the rest of the Peninsula by and large in ™darkness", is
confirmed by the fact that during the peried of Homan rule, the "frontier™ between
Egypt and Asie began st Haf . ran in a westerly direction, then turned sharply
south towards a point near to the present Suez town. This ceastal prevince
belenged te Bgypt; later it was included in the Alexandris patriarchates. Its
main cities were El-Arish and, weat of it, the now non-existing Ostracine and

Casium. The rest of the peninsuls was in Mis.ﬁ}

(b) The Middle Ages

The cellapse of the loman Empire from the 5th century enwards pawed
the way fer the Moslem conquest of Syrim, Palestine and Egypt. Se far as Sinai
is concerned, and indeed for most of the area frem Arabia te Egypt and from the
Hed Sea to the Jordan, there is evidence of generally prevailing lawless
eunditim.sé] The Arab conquest of Egypt in the Tth Century, dictated by
strategic and ecenomioc factors, cames from the north-west along the Mediterranean
coast read, the traditional internationnl highway of the ancient werld. In the
stery of the advance of the general of the Khalif Omar in 639-40 aleng this
route, there are indications that El-Arish was on or clese to the "frontier"
which divided Egypt from Palestine, although the first fortified place, the key

to eastern Egypt, was at El-?unm.ﬁ}

54) Rokenstein, 86,

55) Ibid. 91-95,

56) Ibid, 106 et seq., 134,
5T) Hittd, op.eit. 160-61,
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Arab ocoupation of Egypt had its consequences for Sinai. The drive

s to establish direct communications with Medina led naturally te the epening-up -
or better the re-opening smince, as has been indicated, there are sarlier traces
of settlement - of the south-vestern coastal strip of the Peninsula; in particular

58)

Tor became a customs station. By the beginning of the 10th century the interier
Suez-hkaba pilgrim road to Mecca was already well established. These apart,
] the precise status and extent of Sinai in the early Middle Ages was a matter of
conjecture over which, as one medieval Arab geographer says, there vas much
a upneulltiun.ig} Perhaps this lack of knowledge is of little consequence since
at this peried the whole eastern Mediterransan area was under Arab rule and
precise demarcation lines, if any, between its varieous parta were net of
particular practical importance or necessary.,
Contemporary sources from the paricd of the Crusades show that Buropean
travellers in the Holy Land, desiring 1o proceed further south inte Sinai, toek
as ons of their routes frem Cairo the journsy by sea. In Caire they would obiain
firman frem the Sultan to establish their penceful intentions in the eyess of the
i, Bedouin, which might appear to suggest that the latter recognized in seme yague
oy senss the suzerainty of the central authoritisa in Caire, On the ether hand, it

is also witness to the "independence" of the Dedouin. One writer affirms that

o throughout the Mamluk period (1250-1577) the Bedouin were cemplete masters of

L 58) Bokenstein, 143. See the route taksn by Isan Stanley from Suez te Akaba
o via 3, Katerina, in the middle of the 19th century. Stanley, ep. cit.
64 st seq.

i 59) Mukaddasi, A Description of Syria Including Palestine, tr. Guy le Strange

: (1886) 64-65. "It has been said, that the history of the Peninsuls is

. confined to the history of the Exodus" until the Christian ers. Gtanley,
T ™ ops oit. 48=50,

.J" %



60)

Sinai, acknowledging enly the nominal authority of the Sultan, and we may

legitimately relate this gituation back to the earlier peried, Alternatively,
Europeans might go from Jaffa or Jerusalem to Gaza and then by camel into the
interior via Nekhl, their journey being facilitated by u Pranciscan establishment

in Gﬁun,ﬁ1]

apparently without reference to Cairo and in direct toush with
the Bedouim.

Mention of Sinai proper is, however, very infrequent in the lats Middle
Ages, It appears to have been for the most part an unknown ares, pandwiched
betwesn Egypt and Syris (including Paleatine), The revolutien in Egypt in the
thirteenth century which replaced the fesble Arab Sultanate by the aggressive
Mamluks, a mixture of Turkish, Mongolian. and Circassian steck, merely involved
s dynastic change in the rulers of the entire region, which centinued until the
sixtesnth century, The new rulers socon lost their early vigour and what-sver
control they might have exercised gave Wiy {rom the middle of the fourteenth
gentury to & state of pillaging and raiding the settled areas of the regionj the
Bedouin, for instance, sacked Jerusalem in 1480, HNor was orderly rule assisted
by the continual revelts of the local guvurnurﬂ,ﬁz} another result of weak central
government. Although Sinai is not mentioned, we can a priori assume that conditions
there were, as in earlier periods, marked by an abssnce of any central state

contrel,

The Church is reported to have tried %o obtain & foetheld in Sinai as

60] Eﬂkﬂn‘“ing 1-6‘3!
61) Ibid, 56 et meq.
62) G.B. Kirk, A Short Histery of the Middle Eaat (1952) 50 et seq.
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Ottoman Empire, ultimately limited in its powers by Turkish overlerdship. This

limitation was at least nmimllylrocugniznd by all, even Brit»uin.mz]
Almost immediately upen the oulbreak of war, the anomaleus pesition of

Egypt was replaced by one equally anomalous. #irst, the Pruling™ Khedive was

deposed by the British and a potentially more pliant persen installed with the

title of Sultan, and Bgyptian foreign affairs were brought under immediate British

control. Secondly, & British Protectorate was proclaimed, under which the

rights over Egypt, whether of the Sultan or of the late Khedive, were forfeited

to the British Crown, This move was regardsd as "a natural development which would

involve no change of British policy and would be comprehended without difficulty

103)

by the Egyptians, The suzerainty of Turkey over Egypt was expressly

terminated, the Egyptian obligations to Turkey under the different firmans of the

previcus century were abolished and Egyptian subjects abroad became entitled te
104)

British consular protection. This turn of events was partly metivated by

earlier reports of disquieting movements of Turkish troops, though Turkey was
not yet at war and had in fact declared its neutrality, but (more particularly
relevant te the present purpese) by rumours of consignments of arms and gold

intended to equip and subsidise the Bedouin of south Syria and Sinai fer an

attack on Egypt.ms )

102) Lloyd, Egypt since Cromer (1933) Vel. I, 192 et seq. and 376 et meq.
103} Ibid; Temperley, ep. cit. 195-06; Chirel, op. cit, 120 et meq,

104) Hurewitz, Vol. II, 5; Avram, op. cit., 64; D, Lloyd George, ep. cit.
1073=75, 1081-83,

105) G. Antonius, The Arab Avakening 137,

Jb.
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The Protectorate was recognized by the other Entente powers, but
doubt has been expressed whether this recognition was by itself sufficient in
law to tranafer te Britain the rights and prerogatives of the SBultan and the
Khedivate, in the absence of the consent of all the other signatories of the
London Convention of 1840 and the Paris Trealy of 1856, the latter of which had
affirmed the principle of maintaining the integrity of the Ottemon Empire. The
Protectorate was in faot imposed unilaterally and whilst de facte Turkish
soversignty was suspended, de jure it remained in cﬂtot.mﬂ

According to the view of one nuthnrity,IW} we may say that the positien
of Britain wvas that it certainly had or claimed effective residual seversignty
in the sense of possessing the ultimate capacity of disposing of the territery
in question and of exercising plenary powers, which it did not share with any
other state, 'including Bgypt, either jeintly or severally or within defined
spheres of competence. To demonstrate this proposition we can preject the matter

both baclwards and forwards from 1914 by citing twe incidents 4o which others

will be added later., First, in 1902, Joseph Chamberlain proposed at & mesting

with Herzl that the latter investigule the possibilities of the El-Arish area and

Sinai gensrally for Jewish settlement. The proposal received a positive response

and might have been mdopted but for Cromer's objections not, be it moted, on the

grounds of Egyptian or Turkish sovervigniy but very prastically becsuse settlement

in this area would require the diversion of sweet water from the Lile sad that

106) Avram, op. u:.'i.. 64 Of. Chirel, op. cit. 120 et seq.j M.S. Amos, "Martial
Lav _in Egypt, 1914=1923", (1925} XLI L.Q.R. 263,

107) ﬂ'ﬂomull, op. 6it., Vol. I, 353-54; Gf. Note on "The Angle-Emyptian
Treaty of Alliance, 1936" in (1937) XVIII B.Y.B.I.L. B3=83, B85-86,

— w =
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could not be :pnrnﬂ.108} Secondly, at the end of the Pirst World War, Bgypt
was not permitted to appear officially at the Peace Conference since it did net
have the status of a belligerent puwr.iW}

The rivalry of Britain and France in the eastern Mediterranean alse
leads to the conclusion that Sinai was in the opinion of thess powers fresly
disposable or likely to be so upon the ultimate break-up of the Turkish Empire,
and in particular in connection with the political and diplematie manoeuvring
over railvay concessiona in the srea. Referring to the situation existing in
1915 at the time of the McMahon-Hussein correspondence, the principal British
delegate on the Anglo-Arab Committee in 1939 said: "It can be stated as a fact
that et the time of the correspondence France claimed the Mediterranean litteral
as fur south as the Egyptian border". It is quite clear that this berder was
the Capal Zene or nthn‘lt';:El Arish, with the adjoining desert eastwards being
then regarded as an effective military barrier provided me railways connections
vers ‘hui.llt vith the northern system in Syria praptr."m

Bo purpose will be served by going into the military campaigns in the

region during the Pirst World War. It is sufficient to peint out, first, that

108) J. Amery, The Life of Joseph Chemberlnin (1951) Vel. IV, 262 et seq; Th, Herzl,
Complete Diariea ed. R. Patai (1960) 1 Vol. IV, 1360 et seq; Ch. Weizmann, Trial
and Error (1949) 120-21, The Imperial "attrection” of the Kl Arish scheme is
brought out by L. Stein, The Dulfour Doclaration. (1961) 23-26, in particular

note B8. Btein notes that according to DBritish Poreign 0ffice documents the
the Turkish Government also raiucd objoctions and doubts wers expreased
*whether the Imperial Firman, which vns supposed to be the ultimate source

of the Khedive's authority, empovered him to grant a charter for the setting
up of a largely autonomous Jewish "oolony.® Bir Ronald Storre, Lawrence of

ArabiatZionism and Palestine (1940), 46, note 1, mentions the face that in
1911, three Jews were dissuaded by the British Agency in Caire from buying
land between Rafa and El Arish.

109) Lloyd, op, eit., Vol, I, eh. XIX.

110) Stein, op. ecit. Chap. 2; E, Kedourie, England and the Middle Bast (1956)
32-34,

. o wEm =TR



Turkey's "invesion" and occupation of northern Sinai in 1915 was not illegul;

secondly, military operatiens were confined to the north and more particularly

to the Mediterranean zone, along which the British counter-attack was launched

until it could fan out on entering southern Palestine; and thirdly, no fighting

Egyptian troops were engaged, the contribution of BEgypt being to provide a labour

force for ancillary works, such as road maicing, pipe laying and railway huilding.111]

Sinai was "conquered" and "occupied” by British troops under Allenby, without the

participation of Egyptian Iuruna.112}

Keither are we concerned here with the tortuous negotiations which

lay behind and gave rise to the MacMahon Letters and the Sykes-Ficot Agreement,

but & brief glance at certain aspects of these documents seems to be relevant

both in what they say and in what they omit to say, In his letter of July 14,1915
the firat in the uoril:,“ji vhich Hussein the sheriff of Mecca sent the MacMahon,

the region in which the Arabs claimed independence is described. The main concern

throughout appears to be the northern boundaries and, as emerged later,

the

respective spheres of influsnce of England and France, In the south, claim is

made to the area bounded by the Indian Oeean, excluding the coleny of Aden,

and in the west, the limits are the Red Sea and the Mediterranean. The

VAgueness

of these southern and more particularly western boundaries is significant and, as

we shall see, typical of all the manecuvering that subsequently took place;

Prima facie an area bounded by the Rod Soa and the Mediterranean would include the

111) Cf. 8.N. Pisher, op. cit. 364-65; Lloyd, op. eit. 230 et seq) Chirol, op. eit.
130; Antonius, op. eit. 152; Eckenastoin, 192 et seqj Lloyd George op. oit. 1083,

112) See Meinertzhagen, op. ecit. 18-19, 237, 324-25, who even goes so far as to
argue that sovereignty vested in England by right of conquest during the

First World War.

113) Reproduced in Hurewitsz, Vol. II, 13 ot seq.; B.W.P. Newman, The Middle East

(1926) 287 ot seq; Cf, Antenius, op, cit. 414 et seq; Stein, op. oit, 267,
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intervening land mass. MacMahon's reply and the subsequent exchanges contain no
further reference to this boundary. The impression is that it was left,

perhaps deliberately, imprecise, a fact which in itself is of some importancej
one map illustrating the position shows Sinai as lying outside the region claimed
by Hussein but its border with Palestine-Syria is shaded of f as if to indicate

that the precise line was unknuwn;114}

The British government later claimed that
15) Bearing

in mind the broad aims of British policy and the "expendibility", so far as

Palestine as such was not included in the area of Arab indupandnnu-.‘

Britain was concerned, of large chunkas of this area in mccordance with such

116)

policy, evidence of which has already been presented, as well as the physical

and other characteristics of the Peninsula and Palestine, the imprecision is

not very surprising.

117)

The Sykes-Picot Agreement of May 16, 1916 was insvitably concerned

with the demercation of the British and French spheres further north; France had
indeed replaced Turkey as the rival of Britain in the area but at a greater

118)

distance from Egypt. No mention is made in the Agreement of Sinai, where

Britain from its position of strength in Egypt probably felt secure especially as

the area contiguous to the north of Sinai (Area B) was in effect allocated to her u -

114) Hurewits, Vol. II 161, 8ee generally, Kedourie, op. c¢it. chap. 2.

115) Generally on the Pranco-British rivalry and its concern with the northern
and eastern frontiers of Palestine, see Frischwasser=Ra'aoan, op. cit.
Chap. III = V.,

116) Cf, the annexation of Alaba to Trunsjordan by the British im 1931 though
claimed by Saudi Arabia, ibid. 30.

117) Sees Newman, op. cit. 288-89; Hurewitz Vel, II, 18 et seq; Documents on
British Foreign Policy 1919-39, 1st Series, Vol. IV, 241-45 and 340=49)
ef. Lloyd George, op. cit. 1085-87; Stein, op. eit. 257-58, 363-64.

1-18'} T RtIlIlﬁl' The Middle LEsat {1950} 23=-24,
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private agreement with Prance in 1978 1o replace the international administratiom

19) with the result that there was no need to set down

originally contemplated,
any sxact line.

Under the Sykes-Picot Agreement, Area B which stretched on the north
from Gaza to the Dead Sea was allocated to Britwin as part of her imperial realm.
The "Brown!' area still further to the north which included Jerusalem, Haifa and
here, was given over to British internal administration with certain transit
rights reserved to France. This arrengement clearly reflects the awarsness that
had been steadily growing that in the British Imperial Scheme Area B was very
important because of its adjacency to Egypt and the Suez Canal. Whereas sarlier it
had been assumed that the elmost desert Sinai was a sufficient bulwark, squivalent
%o a fortified frontier, behind which Egypt and the Canal lay safe, sxperience of
war had shown this not to be so axiomatic, With Franch pushing south it was
imperative for Britain to interpose a further buffer, so to speak, as a natural
extension in every sense of the Sinal barrier; the Balfour Declaration and the
Mandate may be regarded as a modified application of this poliay.12n}

Behind all this was Britain's presence in Egypt, which was treated as a
matter de facto, if not de jure, about which there was or could be no disputs.
This may be the reason why all the diplomalic exchanges between the powers
lending to the FPeace Treaties, the conversations with the Zionists and the treaties
themselves are significantly silent on the question of Sinai and the boundaries
of the Egyptian-Sinai complex,

Thus; the Peizal-Weizmann Agreement of January 3, 1919, in spsaking of
definite boundaries between the projected Arab State and Palestine, takes the
southern border as self-evident. A tract on a larger Syria, prepared at the

119) Ibid. 26.
12!)} Ccf. hn‘lﬂniul, Op. ui‘ﬁ-, P 261=62,

-
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instigation of Feizal, sets oul as a "a fundismental law" regarding the extent

of the proposed kingdom of Syria that the boundary should comprise "la

mer Rouge jusqu'é la ligne Bl-Acaba, Hafje et la mér Mediterrande & 1'ouest",

which appears to be the "accepied" Sinai frontier. On the other hand, at &

meeting in Downing Street on September 19, 1919, Feizal claimed that the MacMahen

Letters gave as boundaries "the Persian Gulf and the Hed Sea .... As regards

%o the west coast it included everything." This was interpreted by the

Deputy Chief Political Officer of the Egyplian Expeditionary Force, who was

present, to include the Red Sea, the boundaries of Egypt and the Mediterranean.
is interpretation is echoed in & statement appearing in an official publication

of the British Poreign l}ﬂioe:hanihouk prepared for the use of the British

delegation at the Paris Peace Conferencs: "In the south the boundary betwesn

Egypt and Syria ... follows an arbitary line drawn from slightly west of Rafa

on the Mediterranean to slightly east of Taba ... on the Red Sea .... In

modern usage the expression 'Palestine’ has no precise meaning but is taken

121) The arbitrariness

as being equivalent to Southern Syria" {emphasis added).
ef the line also becomes evident from tlie conclusion drawn in a memorandum
preparsd by Herbert Samuel in March 1915 whea, alter Turkey had entered the war
on the German side, the military and political question of the land approaches to
the Canal on the east becams more pressing than it had been. The memorandum was
circulated among some of Samuel’s Cabinet colleagues and it concludes that the
only satisfactery arrangement would be a DBritish protectorate smince Britain could
not safely accept & common frontier with any European power (including its ally,

Prance) wb Bl Arish.1%%)

121) P.0. Handbook, Syrie and Palestine, 2, cited in Stein, op., eit. 45 note 3.
122) Btein, op, cit. 109, 133,
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The minutes of a mesting on the question of Palestine batween a
British military representative and Zionist leaders in London in July 1919
makes no mention of frontiers, although Weizmann, writing to Israel Zangwill
on October 10, 1914, says "I have no doubt that Palestine will fall within

the sphere of BEngland, Palestine is a natural continuation of Egypt and the

barrier separating the Suez from the Black Sea and any hostility which may come

from that side ,... z:?l will be the Asiatic Balgium.".‘zs} In & memorandum

dated September 26, 1919, of the discussions between a British diplematic officiml

in Paris and members of the Zionist Organization over the possible drafts for a

Mandate for Palestine, the boundaries provision is left blank er vague in its
eperative partu.1z4j

So far as one can ascertain, there are only two documenta emanating
from Jewish circles that desl in any particulsrity with the southern boundary

of Palestine, First, an unofficial Zionist pressure group centred around the

Journal "Palestine”™ claimed in one of its issuss in 1918, apart from access to

Akaba, an amicable arrangement with Britain to incorperate the El Arish rlﬂinﬁ-125}

Sscondly, at seoms point in Z onist deliberations, the suggestion had been made
for fixing the frontier along the El-Arish-Akaba Line;, but this suggestion was

for one reasen or another not attractive to u:xtain.1261

In & memorandum sent in 1919 by the Lioniet Organization te the Supreme

123) Cited in Stein, op. eit., 127, Tho point made by Weitzmann may well explain
Zienist silence over the southern boundary of Palestine. Just prier te the
Balfour L:elaration, as well as after it, there was much speculation mbout

Jewish Palestine forming a British Dominions dibid. 283, 315, 381, 450,
353, 624,

124) Documsnts on British Poreign Policy, ubi supra. 294, 330=37, 395-404,

428-3%9, 5T1.
125) Prischwasser-Ra'snan, ops oit. 69,
126) Ibid. 105-6.
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Council at the Peace Conference, it was proposed that this frontier should be

agreed upon with the Egyptian Government (read, the British). "lhe details of

the delimitations, or any necessary adjustments of detail, shall be settled by a

Special Commission on which there shall be Jewish HBprauﬂﬂhﬁ#iun“.‘zT} The

memorandum went on to add that the boundaries were sketched with "the general

economic needs and historie trends of the country in mind"., The geographical extent

of Paleatine should be as large as possible. Access to the Red Sea vas impnrntivt.‘zaj

Perhaps most significant is the reply which Balfour gave in an

interview he had in Paris on June 24, 1919, with Felix Prankfurter and Brandeis,

&t which Lord Bustace Percy was also present. Brandeis was speaking about the

sconomic elbow room and the boundaries of the proposed Jewish State. He assumed,

he said, that the southern and eastern boundaries would raise internal British

questions (in contrast, we may point out, to the northern boundary in which

FPrance also waa interested, so that presumably a solution could be arrived at

without international involvements end complications). DBalfour agreed that that

was the case as to the southern boundary but questioned whether it was so as to

the eastern boundary (where we may remember British commitments existed to the

Arnhs} “

129)

That the southern boundary of Paulestine was regarded by the British as a

matter internal to themselves is brought out further by the absence of any reference

to it in & policy memorandum which Balfour sent from Paris to Lloyd George on

127)

128)
129)

Hurewitz, Vol. II, 45 et seq. See also Heinertzhagen, op. oit. 13-14, writing

ef & meeting he had with Weizmann on January 29, 1919, when the latter

Buggested that the southern frontier of Palestine should be sgreed with Egypt.
Meinertzhagen comments on the historical and religious claims of the Jews to Sinai.

Prischwasser-Ra'anan, op. cit. 108-9.

Documents on British Poreign Policy ubi supra 1276} of . Amos, op. cit. 270=T1.
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June 26, 1919 in which he discusses the setilement with Turkey. After
recapitulating the general policy of severing the Arab-spesking parts of the
Ottoman Empire and putiing them under Mandatories, he goes on te observe that
he was aware that there were some unsettied frontier questions and he would
ask that so far as the Great FPowers were concerned these should be settled with
regard rather to economic than to strategic considerations. Whilst he enters
into some detail in illustrating these views of his in so far as they impinged

upen the northern and eastern boundaries of Palestine, he says nothing about the

southern houndary.ljn}

All this no doubt accounts for the fact that the Palestine Mandate
speaks of "the territory of Palestine, which formally belonged to the Turkish
Ewpire, within such bounderies as may be fixed by /the Principal Allied Powers
under Article 22 of the Covenant of ihe League of Natinqj?%131}

As & more recent observer has pointed out, the inelusion of Palestine
in the British imperial scheme was "to provide an 'adequate bridghead' en the

east bank of the Suez Canal and to enable the development of the Port ef Haifa,

which was seen as an important potential link in the impsriasl system ef

unnmuninatiunn'.132}

One may suggest that in the tolal soheme of things Paleatine was

regarded as an extension of the northern zone of Sinai, the most important part

130) Documenta on British Poreigm Policy ubi supra i01-2. See nlse the remarks
by Lord Curzon at a meeting of tho Bastern Committee of the War Cabinet at
the end of 1918 (cited in Stein op. cit. 610-612) that "Palestine is really
a strategic buffer of Bgypt" and that the time may come when "the Canal will

have to be defended - as it has been in this war = from the Palestine side”,
L
131) Hurewitz, Vol. II, 106 et seq.

132) J. Marlowe, Arab Nationalism and British Imperialism (1961) 18; of.
H'in.rt"hﬂﬂn' op. oit. ﬁT‘&Ei 11-51 135.



8o far as concerned the Suez complex, That this was so is perhaps indicated by
the fact that in the years immediately after the cessation of hostilities the
whole area of the emstern littoral of the Mediterranean, including Sinai, was
of ficially administered as Occupied Enemy Territory under control of the
British military authorities in Gairo,-"}}} and, as we shall ses, by & number
of other economic-strategic arrangements that continued in later yeara. it
would appear that war experience in Sinai made the British aware that the

Peninsula was no longer an adequate barrier for the Canal an,uﬂ

and the

lins had to be pushed further off. As the events demonstrate the process haa
on the logic of the facts no term until accomodation becomes urgent by the
assertion of rival oclaims. The "progress” from the Sykes-Picot Agreement to the
Palestine Mandate is only explicable on these grounds.

The British view of things is well indicated by the manner in every
respect in vhich the frontiers of Palestine were treated by Col, R. Meinertzhagen,
the political officer in Caire, in his memorandum to Curzon in November 1919, im
which he sets down what later came to be lnown as the Meinertzhagen Line. After
pointing out the necessity for giving Palestine sufficient grain-preducing
territory by including areas east of the Jordan, and the necessity of Paleatine
having alse control of the Jordan vallsy as a whole and the lower waters of the
Jordan tributaries flowing from the west, he adds "Access to the Red Sea, though
now of smll importance to Palestine, will wean a great deal in the future for

an industrial country which desires dirsct access with India and the Par East.

The southern boundary can well remain the old Turkish-Egyptian boundary from the

133) Documents on British Poreign Policy ubi supra chap. 2.
134) Frischwasser-Ra'aman, op. cit. 58-59, Gee note 130 abeve,
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Gulf of Akaba to Rafa. In proposing such a boundary, no effort has been made

to introduce arguments of a strategic wlua."ﬂﬂ-

When we turn to the various Pence Treaties a similar picture smerges.
Pirst, it should be repeated thai Egypt did not appear officially, The British
Protectorate over Egypt was officially recognized by the U.S.A. in April 1919
and by the ex—enemy powers with retroactive effect by virtue of Articles 147-149
of the Treaty of Versailles, 1919. The possible legal shortcomings by reason
of its originally unilateral nature of the Protectorate, until then only
recognized by Britain's war allies, wers thus partially remedied, The moat
significant factor was Turkey's attitude. At first, the Turks had shewn some
reluctance to commit themselves. In a memorandum to the Suprems Council in June
1919, they stated that "the Ottoman Government is quite willing to enter into
negotintions at the proper moment with the Govermment of His Britannie Majesty
vith a view to define clearly the political status of Egypt,® The Treaty of
Sevres of 1920 in which Turkey not only renounced right, and title in and over
Bgypt but recognized the British Protectorate and which in one or two of itas
provisions dealt with the question of {rontiers, wes left unsigned by the Turks
and remained abortive,

Secondly, it may be noted that i the London Confersnce in the early
part of 1920, at which the treaty with Turkey began to take shape, no firm
decisien was reached on Palestine except an unierstanding that the Mandate should
go to Gt, Britain; and in this regard part of a synopsis of & draft treaty read:
"Palestine, the boundaries to be defined in accordance with its ancient limits of
Dan to Beersheba ...", a definition that was neither discussed at San Remo

nor appears in the traa.t:,r.”a}

Documents on British Poliey, ubi supra
135) Jbid. 533-35; Meinertzhagen, op., cit. 25, 62-63.

136) Stein, op. cit. 658 ff,
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Thus, vhilst as regards Syria and Mesopotamin, provision was made
for a frontier commission under Article 94 of the still-born Treaty of Skvres, in
the case of Palestine Article 95 does not mention any such commission but merely
speaks of Palestine "within such boundaries as may be determined by the
Principal Allied Powers".

It was only in the Treaty of Lausanne in 1923 that Turkey finally
renounced generally all her rights and titles regarding the territories beyond
her frontiers as fixed by the Treaty; here also, "The future of these territories
+es+ being settled or to be settled by the parties concerned” (Article 16), and
more particularly in connection with Egypt and the Sudan {Article 17) with a pro-
viso that "any questions arising from the recognition of the State of Egypt shall
be settled by agreements to be negobiated subsequently in a manner to be deter-
mined later between the Powers concerned. The provisions of the present Treaty
relating to territories detached from Turiey under the said Treaty will not mpply
to Egypt" (Article 19).

The significance of the proviso and the last sentence is difficult
to determine. Which were the Great Fowers concerned and what were the territo-
rial provisions that did mot apply to Egypt? Were all these special measures for
Britain to meet her special relationship under the Protectorate? However that
may be, what is important is that Article 17 extinguished Turkish sovereignty

over Egypt and its "dependencies" without transferring it gither to Bgypt itself



wl

or to Erit&in.‘aT}

The "dependencies" were in lav, it may bs urged, left hanging in a void.
Occupation of Sinai, which was the effect of the 1914 Protectorate and the War,
did not displace or transfer sovereignty. An occupant is entitled to exercise
hilitary suthority but does not acquire sovereignty unless and until the
territory involved is ceded by & Peace Treaty or simply abandoned without cession

or scquired by subjugation or unnexa‘hinu.'}ﬂl’.

The Protectorate had not changed
the seat of legal sovereignty and the extinguishment or abandonment without
cession to any other party might mean that Sinai could pass to Egypt under the
uti posseditis doctrine, if available. DBut this has in fact, so far as one
can see, never been suggested and in any event the doctrine is not recognized
under internatiomal law in any certain manner. Subjugation is in the circumstances
beside the point and thers was clearly no snnexation, at least in express Lerms,
The whole question seems to have been left to the power-interplay of British
and Egyptian interests and claims but that does not mean thet no other adjecent
State has no interest in the matier.

Accordingly, what requires atbtention now is the question of Anglo-
Egyptisn relations and how these were resolved, if at all, =o far as concerned
boundaries. Again, we are not concerned with the complicated events and negotiations
that mark these relations but with the final results such as ;hlf were, In 1922,
Britain by unilateral declaration terminated the Protectorate and recognized

Bgypt as an independent sovereign State, reserving however to itaelf the mecurity

of British imperial communications in Egypt, the defense of the country againsi

137) Hurewitz, Vel. II, 59 et seq., 84-85, 120 et seq.; Burvey of International Affairs

for 1925, Vol. I, 197-98; id. for 1937, Vol. I, 583, note 2; (1937) XVIII
B.Y.B,I.L, 86; Lloyd, op. cit., Vol. I, chap. XIX; Chirel, op. oit. 244
and 296; Avram, op. cit. 66-6T.

138) MoNair, Legal Effect of Law (1948) 320.

-



foreign interests and minorities and the Sudan.

Na delineaticon of frentiers

was given in the declaration but the reference to security of commnications

can, in view of all past history, mean only ome thing, contirol of Susz and the

land to the east, that is, Sinai or soms purt thereof.

While Egypt thus acquired and cams to exercise & greater measurs of

independence than before, independence was by no means cemplete,

has been said that the designation of Egyvpit as an independent severeign State was

little more than a diplomatic fiction and was so treated by other States,

Indeed, it

139)

reservations continued for long to be a fizm point with the British since the
L3

security of communications at which they were aimed was regarded as a

vital

British interest, all of which entailed the centinuous presence ef British

military furcln.iqﬂ}

The relations betwesn Egypt and britain could not;, hovever,
stabilized in this manner. The former never accepted the validity of
reservations and various attempts were made in 1924, 1927 and 1930 to

& new treaty to seitle matters outstanding betwean thes two countries,

first of these a significant proposal war mnde by the British to take

be

the

nugﬁtintu
In the

a lease of

the territory between the Suez Canal and the south-west frontier of Palestine,

embracing the whole of Einni.14i}

139) Hurewitz, Vol. II, 100 et seq;
International Affairs for 1925 Yel. I,
68 - 69; Temperlsy, op, cit, 204, cites Milner's designation of

It ir obvious, in view of the stance that

1937) X¥1il B.Y.B.I.L. BT Survey of
125 &t segy Avram, op. cit.

the

1922 Declaration as a determined statement of n British Monres Doctrine

over Egypt.
1920 the establishment of a cantonment at Kentars or soms other
in the Canal Zone was suggested,

140)
ﬂutnhn: 1924) ,

141} Ll.}'d. op«. ﬂit'-l Vol. II' 395 =t EBQ .

Cf, Lloyd, op.¢it., Yol. 1I, 381-B2, who mentions that in

place

Hurewitz, Vel. II, 128 (dispatch from Ramsey MacDonald to Allenby in

The

-’



Britain had taken in the preceding thirty years, that it could net but acknowlsdge
in this way some Egyptisn "right" to Sinai and at the same time try to preserve

ite strategic economic and militery interests. The offer, however, was not

I

taken up and ultimately a treaty of preferential alliance was signed by the
parties in 1936,  Apart from ending the British occupation of Bgypt as such,
recognition of the latter as a soversign independent State and assuring te

Britain eocupation of the Canal Zone for at least twenty years and within

defined geographical limits; nothing is expresaly said which is relative to our

purpoll.14;} It seemed to be assumed that Bgypt's newly granted sovereignty

extended over Sinai. The northern boundary of the latter was an srtificisl line

drawvn en the map nﬁﬁ tracing ite origim, at the earliest, back te 1892 or

e

more probably 1906, Bub because of its very artificiality t.lﬁ lin:u m not

fixed, The Palestine Partition Commuissien of 1938, for instance, appears to

143)

have been ready to push it even & lithls further north. By the same token

it might be drawn further south, sincs it is highly fortuitous and possessens

no obvious geographical warrant, Nothing clearly marks off the south-western

hern of the Pertile Crescent and it vanishes into the Sinai Desert so much =e
that while Sinai may on one ground er snother (but none, as we have sesn, at all

decisive) be regarded as Egyptian ferritery, it might just as well be termed

Egyptian Palestine, as one commentater has pub 11.144]

142) Hurewitaz, Vol, II, 203 et scq; J. Marlowe Angle-Egyptisn Relations,
1800-1956 :(1956) 444=473 Avram, op. cit. 69-70.

143) Cmnd. 5854, - 107 (para. 229).

144) The Middle East and Nerth Africa, 1968-69, 317-318; A.M. Hyamsen,

Palestine under the Mandets. 1920-1948 (1950) 24j R.I.I.A., The Middls
East (7950) 301,
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The denunciation of the 1936 Treaty in 1951 before it had rum its full
term and the final withdrawal of British troops in 1954 subject to certain
overflying facilitiss and other minor rights that Britain retained, de not
change the overall piecture,

The armistice that ended Egyptian-Israel hostilities in 1949 hears
witness indeed to the indeterminate nature of the frontier. Whilst Articls o
III provides for the withdrawal of Egyptian forces in the Al Paluja area beyoud
the Egyptien-Palestine frontier, Article V expressly states that the armistics
line is "not to be construed in any sense as a political or territerial boundary
and is delineated without prejudice to the rights, claims and positieon ef either
Party ... as regards the ultimate settlement of the Palestine question™. The 1
armistice line is what it says it is, an armistice line acress which armsd forces
may not pass., Article VI, it iz true marks out the Gaza-Rafa area but only, ws
may suggest, as part of the Armistice and apain not as a permanant nattl;nunt.qu}

It may be observed that during the ninetesnth century; the sanjak of
Gaza (which included Khan Tunis, Majdal and Falujn) was part of the vilayet ef k5
Jerusalem, the southernmost of the three administrative divisiens inte which
Palestine was divided, the othsrs being the sanjoks of Acre and Nablus, parts

of the vilayet of Beirut. Jerusalem wns controlled directly frem Constantinepie.

Again, during the Mandatory period, Gaza was one of the six districts in Palesiins

- =

governed by a British district ccmmiusionar-146}

145) Hurewitz, Vel. II, 300 et seq,

148) N. Haphasli, "Gaza under Four Administrations", 9 Publie Ad.min.iut-ra.tiﬂql I
in Israel and Abroad (1968) 40, 42-45. Haphasli cites M.A, Meyer, Histoiy
of the City of Gaza (1907) 7, that Gaza was never reckonsd as a part of
Egypt; and according teo U.A.R., GUnza, Springboard for the Libsration of
Palestine (Cairo, 1962) 5 "it is the only part of Palestine which
still preserves its Palestinian character;” of. A. Granett, The Land

System in Palestine (1952) 333, n. 5. .
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Prem the Egyptian point of view, the Armistice did net result in a
state of peace; it was a mere interruption in the state of heatilities, Israel,
en the other hand, claimed that it was a preliminary step in ending a state
of “r'l‘ﬂ'} In the years that followed, this difference ef opinion had mest
immediate relevance to the question of the Suez Canal. Even if, taking a
strict legal view, there was no state of war in 1949 which was breught to an
end by the Armistice, the latter by its very terms kept the questien ef the
Sinai frentiers open.
At a different level, we may note that the Pan-Arab natienalist
movement from its begionings in the middle of the last century was and remains
armed
o8 much at the liberatien of the Arab-spenking peoples of all sects and religious

and ethnic groupings from their own socinl and economic backwardness and from

western dominatien as it is at & revival of an Arab empire from the Atlantioc to

the Indian Ocean and that, though Egypt may be the pacemaker for this movement,

in many vital respects Egyptisn nationalism is more centred on itself and at

variance with the rest. It does not always reside comfortably with the other
Arab-speaking regional movements, divided as it is from these in peint of

cultural and economic development as well us in matters of religious uuntinunlilm.143]
What all this means in terms of frontier drawing is speculative but it certainly

does not point te any pre-given lines or te any firm "naturel™ claim en the

part of Egypt to the Peninsula,

147) Avram, op.cit., 122 et seq,
148) See generally R.I.I.A., The Middlo Bast (1950) 16=19, 31-34, 52-56,

62 et seq. Of. V, Burdett, Encounter with the Middle Bast %1970)

48-52, 137-38.
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The situation generally seems to be therafore that Bgypt has nsver
had any clear legal claim in its own independent right te Sinai, There is no
need te rehearse the events of 1841, 1892, 1906, 1914, 1922, 1936 or of more
recent times. Heviewing the histery of the region the most that can be said
is that Egypt's connectieon with the north-west Mediterranean coastal plain
has frem many aspects been a close one. lut, by the same token that is also
true of its northern neighbour. In any event the boundaries separating the
two have never been as clear as they might. For the larger part of history, the
Sinai Peninsula has clearly formed a no-man's-land between them, It is enly
towards the end of the lest century that the situation seems te have started
to changs and since 1936, that is, for just over a generation, Egypt aa such
has, se to speak, eccupied the area. The exact character of that occupation
therefore requires examination in order to determine whether if it is of such
an effective nature as may in the absence of any manifest legal title afford

Egypt with firm exclusive rights in the present state of international law,

vi Eﬁfpt in the Sinai Peninauls

We may first recall the evidence in this regard already set out
that
above which demonstirates until well towards the end of the last century there is

little to indicate any effective internal or external governmental control and

administration on the part of any Stats wintsosver, Secondly, we may observe

that even for the last three-quarters of u century there is a notable dearth of

&t least published information on conditions in Sinai. Such lack of information

is highly and significantly pertinent, The same is true of the very little

i

MV lan®
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little that was found upon the entry of the Israel lefence Army in Juns 196?.1 9

First as to population the indigenous population is Bedouin but their
precise number is still doubtful notwithstanding attempts at a census by the
I1.D.F. At least three different estimates have been given in the past. One
for the period befors 1930 puts it at around 25,000; another, some little time
later, at between 5,000 and 6,000; whilst & more recent estimate is 33,000 but,and
this is important, of these 26,000 vere said to live in the northern part from
Tih Plateau to the Huditurrnnnnn,150] essentially the coastal zone about which
much has already been said above, leaving a figure of T - 8,000 for the rest of
the Peninsula, The last two estimates seem to be near the truth, since according
to the census taken by the 1.D.F., the population of the constal strip between
Hafiah and Bl Arish amounted to about 34,0, excluding nomads. No census was
taken of the Peninsula proper, mainly because of the smallness of the population.
According, however, te the Egyptian censua of 1960 the pepulatien ef the whele
of Sinai was about 5D,DDG.15=} Assuming that no drastic changes occurred betwsen
1960 and 1967 (and if there were any, they would have presumably affectad the
non-nomadic population as & result of the entry of the Israsli forces inte the
regien), the entire momadic pepulation is nol more than about 16,000 over the
whole of the Peninsula.

149) Such information is derived in large part from conversations held with
officials of the Civil administration in Gaxa and N. Sinai.

150) Jarvis, 8; Plowden, op.cit, 8; B, Marx, Bedouin of the Negev (1967) 4-5.
The last confirms Volney, cited above at note 73, that there are three
major tribal cenfederations, some groups of which have never lesft the
area and have indeed been rejoined since 1948 by those who had. This
may sccount for the inocrease in population in the figures given by
Marx.

151) Census of Population, 1967, No. 1 (Jerusalem 1967) XX and XXIILj
of. 5. Gazit, The Occupied Territorics (in Hebrew) 3.
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The area of Sinai is estimated at about 23,500 sq, mls. The principal,
if not the only, town was said earlier in this century to be El-Arish, where
until the British occupation of Egypt the Turks had maintained a Besnian-Albanian

militn:y‘gurrilun.152}

There is ne reason to doubt that Bl-Arish retains its
relative pre-sminence. Teor on the Gulf of Suez had ence been important as

a station on the Pilgrim ses route and as & port for the Indian trade but the
discoveries of the sixteenth century had reduced to a negligible spotj after

the First Werld War its population numbered not more than 1,000.153}

Neklsh,
once the great centre of the pilgrim land routes and before the Pirst World War
the capital ef the Prevince and the seat of the Governer, was "killed" by the
Palestine railway across nerthern Sinai and the opening of a direct pilgrim
reute by sea from Suas.154}
The apparent prominence of El-Arish is also testified by the fact

that under the Electoral Law of 1883 it was, of all the peossible places in Sinai,
named an electoral district sending like other districts eone delegnte to the
Legislative Council and like most other districts (Caire sent 4 and Alexandria 3)

one delegate to the General Assembly of Hutuhl@u.iﬁﬁ}

On the other hand, it waa
ene of the areas expressly excluded in 1903 from Lhe operatien of the Recruitment
and Military Bervice Law of 1902, whereundor the Minister eof War might by erder
so exclude a locality, if satisfied that, oving to the general unsuitability ef

the populatien fer military service, the nuwber of recruits to be ebtained would

net be sufficient te justify the carrying eut of recruiting operatiens in the

152) Jarvis, 3-4,

153) Ibid. Cf. J.L. Burckhardt, Travels in Arabia (1829) Vel. II, 352-53,
134) Jarvis, 5.

155) Gelat, Vel, III, 336, 340, 347-48.
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156)

locality er for any special reasens, such exclusion was necessary. Later,

in the early years of this century, in pursuance of a pelicy ef strengthening itas

pesitien ameng the Beduins in Sinai, Britain introduced a system of active
pelicing and small scale econoiic assistance. Significantly, these steps wers

a contributory factor te the erisis of 1906, during which Turkey tried to

reassert its rights.ﬁﬂ | Ll

The military importance of 5inai was according to one observer rather
negligible, since before 1914 the suthorities had decided that in the event of
invasion Sinai was %o be evacuated because of supply difficulties snd because it
was thought - wrongly in the final event = that no considerable feorce could come Y
from Palestine to operate against the Canal. At that time the area was not in '
fact occupied by British troops but was patrolled by a few Sinai Arab policemen
and administered by a British officer from Nekleh. The lattgr retired to Sues

158)

immediately upon the Turkish invasion in 1915, Passing over quickly the

intervening peried for lack of facts, we may note that prier to 1967 the military i

159)

presence of Egypt in Sinai was conspicuous by its absence. Bgypt had relied

on Israel's pacifiecity; the UNEF iteelf numbered fewer than 700 men for the whole
of Sinai., The only other Egyptian militury sctivity that needs to be noted im th .
naval blockade of the Suez Gulf and the Tiran Straits in recent years, but this i

must be construed as contrary to international law, from which no inference can »

156) 1Ibid, Vol. I, 189, 207, But see E. Kedourie, op. cit. 34, note 1, on
the British mission to survey Sinai just befors 1914; Stein, op.oit. 56
note 38, ;

157) Frischwasser-Ra'anan, op.cit., 37-40,
158) Jarvis, T-8.
159) Burdett, op.cit. chap. 5 passim.
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can be drawn in the present ountext.mm

El-Arish was under a law of 1883 one of the police districts of tie

161) The size of the force

Cairo division, with its own inspector of police,
then available does not emerge from the contemporary documents at hand, but
mich later; after the First World War, it was said to consist of 145 mounted and
104 unmounted men, along with a Camel Corps of unspeoified number, divided into
four sections quartered in El-Arish, Kuntilla, Sholt and Tor, as well as a Car
Fatrol at Kuntilla. The disposition of these forces are significant since the
Camel Corps and Car Patrol were, it appears, a military and not a police force

and commanded by British Officers in ﬂai_rn.ﬁz}

In the 1930's a traveller in
the area, seeking advice from an English officer at Suez Town before setting out
on her journeys through Sinai was told to consult with the lecal Arab police

aboul arranging police posts along her route, which she did, "but I must

say st once that (excepting Taba) that was the firat and last I heard of t-hlll*.‘lﬁal}

El-Arish was not & seat of the Mixed Tribunales of first instance set
up under the Capitulations system but in the last two decades of the nineteanth
century was included in the area served by the Tribunal first at Alexandria end
then at Mansoursh. More importantly, it does not figure st all in the list of
places where "indigenous" tribunals of first instance were established in 1904,

According to one observer, the Bgyptian government, realizing that it could not

administer a wilderness like Sinai and maintain public security by ordinary police

160) It is perhaps significant that when Sharm EL Sheikh waa captured by Israel,
the Tiran Straits were found not to be mined and Egyptian eraft in the

vieinity. Two coastal guns wers found & conziderable distanoce avay. ibid.339,

161) Gelat, Vol. III, 815,

162) Jarvis, 75; Plowden, 14=15,
163) Plowden, op.cit. 17.

164) Golat, Vol. III, 457, 482-483.

154)

R
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methods, passed legislation in 1911 which gave over the trial of disputes to

the local tribal "organizations" according to usage and custom, with the usual
tribal responsibility as among themselves ns well as vis-d-vis the government,
This also appears to have been the situation since 1948, Under the British
Protectorate cases were reviewed as and when necessary by the (British) governor
residing at El-Arish and then by legal experts at headyuarters in 0u1rn16§}

but under the Egyptians that was not ihe case except for the El Arish area.

As regards general governmenbtal activities, n picture of neglect or
indifference of the country as a whole is presented, evenduring the pericd of the
British Protectorate., "Journeying across the wide stretches of the country, which
were formally a wilderness and are now a desert", it was reported scon aftesr the
First World War," one wonders if a wise government could not impose restrictions which
would stop the destruction of the undergrovth and regulate the vater-supply s...
(T)he Bedawin, the present inhshitants of the peninsula, live in a state of semi-
starvation. Their various means of subsistence have steadily grown less with

the uunturian".iﬁﬁ}

After the Pirst World War, Sinni became part of the Oceupiod Ensogy
Territory Administration, But if Sinni was indeed part of Egypt, this arrangsment
appears highly anomalous. Some time iater u new department, the Prontier Districta
Administration, was created to administer Sinai and the western desert and other
areas in Afriea. In Sinmi, this Administration vas, however, in evidence only
165) Jarvis, 40 et seq, 78 Eckenstein, 107-8; Plowden, op.cit, 61. Cf. E,

Robinson, Biblical Researcles in Palestine, Sinai, and Arabia Petraea.
(1841) Vol. I, 206-7,

166) Eckenstein, 7. Allenby in a report to the Council of Pour in March 1919
drew the following picture if Faisal raised the standard of revolt:
"A rising of the Bedouins /in the east of Jordan/ would bring us also the
tribes of the Sinai Peninsula and serious trouble would certainly break
out in Egypt and the Sudan, In such & case I shall be totally unable to

handle the situation with the troops at my disposal™: ocited in Kedouri
op.oit. 137,



along the coastal area of the Gulf of Suez,

167) There is almost no evidence in

the printed sources even for the last two or three decades of any activity in y

the main Sinai area that one normally associates with gnwrnmnt.ma] Such

evidence as is available refers to what has been ealled "inhabited" Egyp‘h,ng

that of the Nile Valley and more recently the Canal Zone, and so far as concerns

the Peninsula is confined to the northern and south-western coastal areas, Thus,

it is reported that during the British Protectorate three schools (two for boys

and girls) were maintained at El-Arish, one school at Kantara and two schools

at Tor, and dispensaries at Kuntilla, Cossema and chhli.wm According to
figures published some twenly years ago government expenditure on Sinai as an

administrative division constituted 0.1% of the total in 1937 and 0.2% in
171)

1947,

During the period of Egyptian rule since 1948, the U.A.R. wvas divided

into 25 administrative regions of which Sinai was the twanty second. At least

in 1960, local government institutions existed only in first 21 of these regions,

The remaining four, ineluding Sinai, wers Frontier Regions administered through

& Military Commander by the Ministry of War; these regions were alike in being

predominantly desert areas, populated mainly by Hadnuin.”ﬂ At Bl-Arish, howevsr, .

& local council was at least in existence, consisting of 20 persons appointed

167)
168)

169)
170)

171) The Middle East, 1947,

172)

Jarvis, 70 et seq; Flowden, op.cit. 14-15,

See, for instance, Ch., Issawi, Leonomic History of the Middle East, 1800-1914
(1966); W.R. Polk and R.L. Chambers, The Beginnings of Modernization in the

Middle Bast ( 1968 ), dealing with urbanization, education (ef, Jarvis, 19)

and transport (but see Jarvis' introduction to Plowden, vii); G. Baer, A

History of Land Ownership in Modern Emypi 1800-1950 (1962); G.S. Saab, The ;
Egyptian Agrarian Reform 1952-62 (1967); Report of the U.K, Trade Mission i
to the Egptian Region of the United Arab Hepublic (1960) '

ReI.I.A., The Middle East, 1950, 139.

Jﬂ.ﬂi!, ?3 '&21

Hiddle East Record, 1960, 494, from & report in Al Ahram of Juns 27, 1960,
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by the Arab Socianlist Union, 6 by warious Ministries at Cairo and 3 by the
Military Commander. It is not clear how this council functioned and what were

its powers. The applicable law in the Kl Arish district and possibly further
afield in Sinai was enacted by the Egyptiun authorities, except for the so-called
"Desert Regulations™ of 1917 which were continued and included special provisiona
connected with smuggling and frontier watilers, the operation of military government
and the like. A magistrate's court with two judges appears to have functioned at
El Arish as a military court attached to the frontier police, with a right of
appeal to Cairo. Rafa which luy astride the frontier itself was divided into an
Bgyptian sector and & Palestinien sector belonging to the Gaza Strip. The former
was under the jursidiction of an Egyptian military court. Por the rest of the
Peninsula, there were no courts or even police stationa. The only authority

that manifested itself was the occasional presence of Egyptian military personnel,
Disputes, as we have said, were settled according to traditional tribal procedure
and custom by the Bedouin themselves., A frontier and customs post was maintained
at Rafa but according to all accounts such post need not bave existed so far

as the collection of customs duty is concorned.

Only & little more information is available about the ra.ia.'i,uny system
but it does not alter and in fact confirms the picture drawn above .the Bgyptian
"ooncentration" on the Mediterranean and 5usz constal plains. Until the Firast
World War, the whole Peninsula was entirely neglected in point of communications,
After the Turkish move towards the Suez Canal was repulsed in February 1915 and
the British went over to the offensive, the construction of & military railway was
commenced, starting from Kantara in January 1916 and resaching El-Arish by

January 1917, Rafa & month later and then Gazaj; Jerusalem was reached in June

1918 and Haifa by the end of that year. In the wake of Allenby's advance a second

i

e "



line was laid which reached Rafa in April 1913.”3} These lines were independent
—

mﬁmwmw- They belonged originally to the British
'r'__._.____-___'-_-__--___._._____

War Office. In 1922, the War Uffice, wishing to be relieved of responsibility for

the railway, handed it over to the Colonial Office. Ultimately management of the

ruilvays passed to the Palestine Railways Administration under the Mandatory
B ——— T

power, At first the latter had had the free use of the section from the

"Palestine" frontier to Haifa but later purchased it, whilst continuing to

operate the Kantara-Hafa section for the British government on a profit-sharing {
—___'-____———_—_._.-_

basis, an arrangement which seems to have ceased only in 194?-43.1T4] The

e

kilometrage of the line was marked according to that of the Palestine Railways

right down to Kantara, the western terminus; the rg k was also P Iestiniun.175}1 o
] o

Apart from this line, there also existed in Sinai a short line of some ten km, and
two very minor branches of 1000 M. and 500 M. built by the Sinai Mining Company
of London in 1924 and 1925 to serve the minganese mines worked at Ombougma in the
south-vest and carrying the ore to Abu Zonima for shipment to Bun:.‘Tﬁ} No mention
has been found of any road :yatam.wﬂ

Likewise, a small reservoir system for land irrigation was built,
apparently in 1950, in the Bl-Arish area, Mention is also made of & number of lake

Tisheries at Sabkhet El Bardawil off the north Sinai comst. The oil deposits at

173) The second link was closed down in 1922 owing to the cessation of military
traffic.

174) L. Wiener, L'Bgypte et ces chemina de for (1932) 365-66; Hymmson, op.cit.,
41-42; Report of Anglo-American Commitbtee of Enquiry 1945-46, Vol, I1I,

B53; Annual Reports to the League of Nations on the Administration of
Palestine and Transdordan, till 1938 and thereafter Annual Statistical
Survey till 1947; Jarvis, 6.

175) VWiener, op.cit. 567-68; Meinertzhagen, op.cit. 114,

176) Wiener, op.eit, 572 et 899.; of, Ch, Issawi, Egypt in Revolution; An
Economic Analysis (1963) 209-211,

177} Report of U.K. Trade Mission (note 141 nwbove) 34; R.1.I.Asy The Middle Enst
(1950) 187, Even before 1914, oil in the Negev was already of intersst &g
American, British and Prench eloments; Frischwasser-ia'anan, op.oit, 40-41,




"

Sudr, Abu Rudeis and Balaim along the south west have only been exploited since
the Second World Var,' 7o)
The Sinai Mining Company above-menlioned was in the 1930's the only
Buropean controlled venture to mine ores in Sinai., Manganese was first dis-
covered at the beginning of this century at Ombougma but its commercial exploit—
ation only began in 1912.1T9} No other reference to any sort of mining has been
found, In ancient times, copper and turquoises hnd also been mined in this
distriet = Serabit and Maghara, in the viecinity of Wadi Bl Firan - but in
modern times this had ceased, although s thirty years concession was granted
in 1900 to an English company for the exploitation of precious stones (mainly
turquoises) and all other minerals (not bituminous which were subject to an

earlier concession) to be found in the Peninﬂulu.1au}

YiI Conelusions

What conclusions can be drawn from the evidence presented above?
Without going too far back into history, we may say that for the past three or

four centuries the whole of Sinai was a purt of the Turkish Empire, just as
— e e —_—

Egypt was. BEvidence exists that the trinngle on the Mediterranean Coast with
e —

its land frontier stretching from Rufa to Suex Lown was in some manner &ffiliated

to Egypt. The firmest evidence of the connexion, such as it is, dates only from
e —

about the middle of the nineteenth century. 0But we must always have heed of the

178) Issawi; op.cit. 133,319 id. Egypt at the Mid-Century (1954) 105; Report U.K.
Trade Mission (note 168 above) 27,36, which also mentions a projected radio
beacon at Tor; R.I.I.A., The Middle East (1950) 140.

179) Plowden, op.eit. 59, All the very substantial, though costly, modernizing
initiated by Khedive Ismuil (1863-79) were confined.to the Nile Valley; the
same is generally true of the Cromer administration, R.I.I,A., Ths Middle
East (1950) 154-56, i

180) Western Arabis and the Red Sea (note 37 above) 214; Eckenstein, 3; Gelat,
Yol. II1, 490 et seq.



-l

warning note sounded by Judge Huber in the Palmas Island case (1928), that
"a juridical fact must be appreciated in the light of the law contemporary with

it and not with the law in force at the tims when a dispute in regard to it

181)

arises or falls to be settled." The connexion of this triangle with Egypt

——

must therefore be viewed in the light of Ottomn suzerainty, until the end of the \
Pirst World War.

At about the end of the last century Egypt wvas also "uunfidnﬁ".lﬂr
w, with the administration of the Peninsula. The suzersinty of
Turkey, however, remained and the territorial boundary between Falestine and thias
area of administration in Sinai was disputed and ne.'lmr conclusively resolved as
long as the Uttoman Bmpire remained an internationnl entity. Moreover, the
scope and effectiveness of such administrative mcits ns were carried out, even
under the British Protectorate, were not very sijniflicant, teken as a whole and
in any event were so carried out in the nams of Turkey.

Upon the break-up of the Turkish Bmpire at the end of the Pirst World
War and ite repunciation under the Treaty of Lausanne 1923 of rights and titles

to certain largely undefined territories, inclwiing Sinei, a void was created

because there was no formal disposition of Turkish sovereignty either by cession

or annexation or in any other formal manner as happened with other Turkish
territoriea which were placed under a number of mandates or otherwise "legally"
disposed of. The diplomatie fiction of Egyptian independence "granted® by
Britain in 1922 and ite extensions in 1936 and 1954 did not and does not alter
the formal situation. The abstract title to Sinai still remains outstanding to

be acquired by one or other mode recognized under international law,

131} cit‘d i.n R-ct HE&" ﬂp-ﬂitr TW-

4
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The assumed north-esstern frontier of Sinai, Rafa to Akaba, {(or that
existing prior to 1967) was patently entirely artificial, During Turkish dominion,
this artificiality was of little international consequence by reason of that
very dominion which even Britain recognized if only in form. Throughout the period
of British control of Egypt, coupled later with the British Mandate in Palestine,
this artificiality continued to be of very small importance in real terms.

Britain vas present on both sides of the line; its resence was in & Bense
—— — ey

symbolised by control of the connecting railway system, significantly enough, not
from Egypt but from Palestine. Even \nnex II to the Egyptian-Israel Armistice
of 1949 scknowledges the artificiality of the line then established by describing
it as "a straight line marking hnh‘l.‘ the distance between the BEgyptinn-FPalestine ‘
and TransJordan-Palestine frontiers”.

Assuming, however, that title to Sinai somshow passed in 1923, to whom
did it go? Net to Bgypt which not only was not a signatory of Lausanne but
did not even appear officially at the Peace Conference, The only country that
could claim title to the whole of Sivai (or perhaps that part other than the
northern triangle) was Britain by right of conquest. There was nothing in the
Anglo-Egyptian Treaty of 1936 or in the other documents marking the gradual with-
drawal of Britain from the area, which pgranted or ceded Sinai to Egypt or to any
other State. If anything, title by conquest remains notionally with Britain or,
as may well be the case, Sinai was abandoned in contemplation of law. The

question therefore is whether any State has since 1936, or perhaps better since

1954 when the British finally departed, acquired the territory. The most likely
5——__..

candidate on the facts of the situation appears to be Bgypt but again on the

facts it may be asserted that Bgypt has not acquired any title by prescription -‘r'm

L

(the period since 1954 must on any count be too brief for this purpose). Cession

v

L i
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is, as indicated, out of the gquesiion. And annexation clearly does not arise

as that is & process which regularizes conquest after war, which is accompanied

by Inrmalititn.‘ﬂz} Nor can any claim be advanced, if at all, under uti poss itetls
unless it meets, as the present case does not, the three eriteria layed down in

the Guatemala — Honduras Boundary Arbitration of 1933 = the frots of mctual

possession, its bona fides and the relationship of the territory occcupied with
that unoccupied. BEven if it is conceded that Sinai is a marginal case, in the
sense above indicated, the same eriteria, and principally the first two which
constitute effective occupation are, it is urged, also to be applied.

The facts of mctual possession have on the available evidence been,
to say the least, minimal both in extent and degree. S0 far as they may indeed
be indicative of the effectiveness of cccupation, they have not been bons fide
by reason of being of a nature intentionally and directly hostile to a neigh-
bouring State, the most promirent and in the context of sovereignty the most
determinative of them being the attempts to exclude the passage of ships through

183)

so=cnlled territorial waters. Such mcts conatitute s bresch of international
obligations and, as we have already seen, one important feature of effective

occupation is the assurance of @ minimum of protection of the righta of other

States under international law; ex ininurin non oritur ius, On the other hand,

to try and justify these acts on the grounds that Egypt hus been in a state of
war or of hostilities with Israel since 1948 ia self-defeating since ithat would
leave the international position of Sinai still completely open and undecided.

In this event Israel could nmow well claim the Peninsula by right of conquesat and

182) Oppenheim, Vol. I, 566 et seq.

183) Cf, Meinertzhagen, op.cit. 240, 257, 259-60, 264, 270, dealing with soms '
post 1948 incidents,

W



subjugation. In any case the hostile and other acts and activity on the part of

Egypt have not been continuous, uninterrupted or carried out for any "reasonable"
length of time. And where hostile, they have evoked almost instant protect as,
vhen and to the extent that was possible and required. Acquiescence cannct
therefore be pleaded.

Even the unhostile governmental and administrative acts of Egypt,
for what they are, have been confined as far as one can gather, to a single and
relatively small area, the northern Mediterransan coastal triangle, and to a far
lesser degree the south western strip elong the coast of the Gulf of Suez. It
ia perhaps true that historically the former has been closely associated with
Egypt but it has also its near connections with the land beyond towards the
north, Assuming that Egyptian activity in these two areas amounted to effective
occupation, it could not, it is submitted, be projected under the contiguity
prineiple to the rest of Sinai because of the latter's 8ize and physical con-
figuration, even on the basis that the enbire Peninsula constitutes, as it were,
an organic unity. For the larger part, Sinai has been, wve may repeat, a marginal

no-mian's land, "a region which through the years had the dual funotion of being

& buffer of empty space in peacetime and a batileground of convenience in war“.‘a4}

Its Bedouin population has been concentrated in the north. But if
anyone, that population may make claim to tie irean, were it not for the fact

that its sccial and communal organization is an historical relic which does not

lend itself, even apart from economic viability, to independent political statehood,

One writer who knev the area has said "The Arabs of Sinail A handful of nomads

ignorant and careless of Sovereignty and only wishing to be left slone in pvnot“.1351

184) Burdett, op.cit. 7118.
185) Meinertzhagen, op.cit, 19-20,

-
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The East Greenland case which might be called in aid strongly to advance

the Egyptian argument is clearly distinguishable, if only because there original

legal title clearly reated in Denmark, Furthermore, the maxim of non quieta

movere which may have partly motivated the tribunal in that case is not of

invariable application, especially, it is suggested, where any frontier that

may be drawn must of necessity be artificial and conditioned by economic,
etrategic and other piagnatic considerations. The area is not remote, although
parts of it are unhospitable; and far more vital, pertinent and consistent actas of
effective occupation, and for a far longer period than obtains in the present

case, must be demonstrated to support an Egyptian claim.

"Since, in the case of termination of war through the simple censation
of hostilities, no treaty of pesce embodies the conditions of peace
between the former belligerents, the question arises whether the
status which existed between the parties before the outbreak of war
the status quo ante bellum should be revived, or the status which
exists between the parties ail the time when they simply ceased
hostilities, the status quo post bellum (the uti possidetis) cam

be upheld. The majority of wrilers correctly waintain that the
status vhich exists at the time of cessation of hostilities becomes
silently recognised through such cessation, and is, therefore, the
basis of the future relations of the parties. This question ia of
the greatest importance, regnrding enomy territory militarily occupied
by a belligerent at the time hostilities cease. Acgording to the

correct opinion, it can be nnnexed by the occupier, on-the ground
that his adversary, through the cessation of hostilities, heg
abandoned all rights he ]-}D_B_Elr}_E_EII'I{___[WEI__i On the other hand,
termination of war through cessation of hostilities does not
dispose of claims of the parties which have not been settled by

the actual position of affairs at the termination of hostilities,
and it remains for the part%ga}tu settle them by special agresment j
or to let them stand over".

The concept of "effectivity" is resorted to in international law" in order

to find in it the justification for an established order or for the purpose of

186) Oppenheim, op.cit. Vol. II, 598-99; ef., Stons, op.oit. 13.



"1

advocating ,,, a principle for the solution of a conflict of legal claims," The
latter, "dynamic effectivity", relieves the tension between faot and law in
favour of & nev juridical situation and randers the law more responsive to

social realities; subject alvays to the limitations inherent in the rebus

sic stantibus principle and the deairability of prohibiting the use of force,

it may go mo far as to produce a new title to new t.:arritnry.w'” It is
submitted that this notion of "dynamic effectivity" - even assuming, which is not
the case, that there was an established order of things and & sure existing title
that the use of force was wholly unilateral - is peculiarly apt to the situation
in Sipai,

There is good authority for saying that the 1949 Armistice between

Egypt and Israel left all the boundaries of the latter undetermined. While the

cease fire or armistice ling = essentially a provisional military demarcation
line - does not in principle create an international boundary, it may establish

& possessory right which will lead to an international boundary, in the absence
of & Loundary treaty or adjudieation, by the principles of Prescription and of
general recognition. A demand for the Withdrawal of Israel to the 1949 line can
only be justified in law on the grounds that the Sinai Peninsula is the t-nrri.tnﬂ

of__ljmt and that, as we have seen, is very far indeed from having been satis-

——

— . ———

factorily proved., 1In any event the rule of international law which forbids the
B —

e

maintenance of armed forces without the consent of the State on whose territory
the armed forces are maintained yields in those cases whers it is othervise

required by defensive necessities and so long ns peace and security are not

187) L. Gross, Book review of De Viesches, Les Lffectivités du Droit Public
International (1967) in (1969) 63 A.J.I.L. 844,

il



r“'hnrld.wm In this regard it is elso noteworthy that Resclution No, 242

of the Security Council of 22 November 1967 does not state that all Israeli
forces are to be withdrawn or to what point that must be donme. Nor, it has
been argued, does such a withdrewal necessarily imply an Egyptian advance or
o determination of the territorial sovereignty of the area, In line with past
practice, the Resolution contemplaies the possibility of establishing e

aeniiitarsued wone. Y

188) Quiney Wright, "Legal Aspects of Tho Middle East Situation™ in The Middle

Eust Crisis ed, J,¥, Halderman, (1968) 33 Lav and Contemporary Froblems,
17, 24. Cf, Shabtai Rosenne, "Directions for a Middle East Settlement”,
ibid. 51,59.

189) Rosenne, op.cit, 60-61; of, L. Gross, "Passage tleough the Gulf of
hqlh.". ihﬁ- 13‘0-
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) » Historical Background
Fipatlsy The long history of Gaza stretching far back into the past is still
#t relevant for themes which writers in different pericds have repeatedly stressed:
that Gaza has always been of prime stratogic importance in the military history
; + of the region, and that it has never been considered a part of Bgyph.
i = Leaving aside the Israelite (1200-539 B.C.) and the Persian (539-332
B.C.) periods, upon its capture by Alexander the Great Gasza became
wa Hellenistic city whose fate is closely identified with
the fortunes of the Western world ... but it never loses its
| importance as the stratogic point on the high road between
Asia and Africe.
Largely destroyed by Alexander Jannaeus in 96 B.C, for political reasons, the
b a3 city was rebuilt by Pompeii, an event which insugurated the Roman Period.
3 s
- With the final collapse of Roms around 600 A.D, it came under Moslem rule
U +: which lasted until the middle of the wleventh century. Subseguently it was
I':'-ll - "y "'.
¥ tuken over by the Crusaders (1096-1300), to be followed by four centuries of
: £ e Turkish rule extending with short brealks until the First World War.
e 4 ! ' L I.-‘I
. o In each of the above pericds Gazu was the key towider conquasts.
W €0,
vl At the end of the last century Maspero in his classic work The Struggle of
oI Nations stated that
. Mooy
i 4 o
o 4o corner of the world has been the scene of more sanguinary
engagements or has witnessed century after century so many
g M armies crossing its bordeurs and coming into conflict with
' o one another, Every military leader who, after leaving Africa
| Lo was able to seize g?u and Ascalon became at once the master
bty g5 A0 of Bouthern Syria.
| .-.'r .
L .: 1} mr HJ-I Hi'tu!! Df t'h'ﬂ E’iil! 'ﬂf Gz ';1“:’?} 4“
%, 2) Maspero M., The Struggle of Nations (1896) 135.
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And Norman Bentwich, writing in more recent times, concludes that

"Gaza ..., has many times caused n check to invaders progress.
For centuries it was o cenlre of strugpgle between the
Philistines and the llebrews and even Alexander the Great ...
had to lay regular seige to it. A thousand years later
Omar, the Arab, found il o prenter stumbling block than
Jerusnlem and Saladin had to male his greatest efforts
before he wrested it from the crusanders who had established
there one of the chiel fortresses of the Latin kingdom,

The Tartar hordes razed its woalls and citadel but Gaza
remains of great strength and strategic importance,

Here a ridge runs wcross the coas.al plain, and the
army that has passed it way *"ETP asung the Yalley of
Sharon 1ill it reaches lnifa.

A single modern example underlines the military importance of Gaza.

The battles for the city constituted one of the turning points in the British
campaign in the region during the First World War. After a disastrous
beginning the caputre of Gaza in July 1917 contributed considerably to the

collapse of the Turks in the Middle Ehat-4}

An historian of Gaza writing of ancient times chaerves that,

Although at various times of its history Gaza cume under Egyptian
rule, it was never reckoned as pnrt of Egypt but rather as a

city of Syria, Palestine or 'hoenicia .., Ptolemy reckonsd it

as belonging to Judea, and Strabo assigned it to Phoenicia, a
narrow strip of land along the sen between Gaza and Antilibanus
and towards the Arabians is culled Judea ..., Herodotus refers

to Gaza as the eity of tie Syriuns, Stephen of Byzantium calls

it & Phoenician city and soys that in his day it belonged to

Palestine, though it hoo (ormerly been part of Egypt. Marcus
Diaconus (4th Century A.D.) siys that in his time it was in
the district of Filastin ... but during the crusades it was &

fief .... Sufficient has boon snid here to show that with its
geographic position thg}u1ty wiis generally reckoned with Syria
rather than with Egypt,

3) Bentwich N., Yalestine of the Jews (1919) passim,
4) Lloyd George War Memoirs Vol, II (1938) 1086-92.
5) Mayer, op. cit. T.
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The situation was the same at the end of the 18th Century. According to one

traveller,

Palsstine is a district independent of every Pachali. Sometimes
it has governors of its own who reside in Gaza., The situation of
Gaza by fitting for the medium of communication between two

nations, has rendered it at all times a town of some importance,

It has however shared in the general destruction and
notwithstanding its proud title of the capital of Palestine, it
is no more than a Eﬁfuuuilau village psople at most by only
2,000 inhabitants,

It is noteworthy that right down to the beginning of the 19th century
Gaza had a Jewish community. In the Tth and 8th eentury of our era it was for
"ihe Jewa of southern Palestine .., a kind of capital during the period im which
they wers excluded from Jnrmlm."ﬂ In the 14th ecentury, the community
ingluded immigrants from Prance and Germany, and in the fellowing century it
wias described as a cosmopolitan eity, numbering among its inhabitants
Ethiopians, Arabs, Egyptians, Syrians, Indians, Jews and Eastern Christians.
At about the same time, Meshullan of Volterra, an Italien Jew, noted that the
Jews had a monopoly of wine production. In 1641, another Jewish visitor,
Swnuel ben David, found about 100 Jewish owned shops, & synagogus and a
Fhan. Again in 1733, there is & record of a large synagogue. On the suggestion
of Napoleon & native divan was established wnd the Jews fled the city and
by 1811 none were Iurt-.a}
Turkish rule of Gaza was womsntarily interrupted by revol® im 1763

and ita ocoupation by Ali Bey in 1766 but within & decade it had returned to

Turkish rule, The city was next captured in 1799 by Napoleon, fully awvare of

6) Volney, Travels through Eeypt and Syrie, 1783, 1784, 1785 200.
7) Parkes J.A., History of Palestine (1949) 94,

8) Mayer, op.oit. 93, 101, 163.
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its strategic importance as the outpost of Africa and the doorstep of Asia.

Subsequently in 1807 the Prench withdrew in complisnce with their Convention

o . 9)

with the Uttoman Empire.
Under Mehemet ALi (1832-1840) Gasa fell within the orbit of Bgypt,

&8 part of his occupation of Palestine. Once, however, his initial prestige

a8 & champion of Islam had passed its peak, Palestine fell into open rebellion

(1834), A modern Arab scholar sums up the situation in the following manner .,

It would be & mistaks to assums ... that Ibrahim Pasha (the son of
Mehemet Ali Pasha) was admired everywhers in Syria and Palestine
in 1831 as a savior., The Royal Archives of Egypt ... shew that
Ibrahim Pasha was regarded with antipathy in almost all eirecles

in Syria and Palestine .... /The people/ secepied his rule
unwillingly and under stress of circumstances.

More particulerly, & relatively large number of Moslem theologians were
imprisoned or banished for active opposition to the Egyptian administration,
apparently due to the feeling that Mehemei Ali did not really represent the
interests of Islam., To a considerable extenl, enti-Egyptian sentiment was
conditioned by the absence of & clear-cut grant of pover to Mehemet Ali by
the Sublime Porte. The Royal Archives of Fgypt apparently contain nothing
beyond a simple firman assigning the Governmont of Egypt, Arabims, Syria and
Crete to the Pasha in 1833, Specifically in "the region of Gaza the bedouins
had taken power into their own hands and the whole country side was infested

with their hnnd:.'1n}

9) Gelat P, Répertoire Général Annoté Vol, II, 423 = Convention entre 1'armee
frangaise du Cairo et l'armee turco-anglais pour 1'svacuation de 1'agypte
par les frangais.

10) Rustim, Awad J, The Royal Archives of Egvpt and the Disturbances in 1834
passim,
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With the end of Mehmet Ali's wdventures in Palestine in 1840, the
Turks were restored to the whole of Syrim including Palestine and with it
Gaza, ™In an ineredibly short time the evacuation was complete and the lasti
traces of the Egyptians were lost in the desert sands and the last town in
Palestine (i.e. Gaza) went into the hands of the Turlu."”}

After 1840 the region was divided by the Turke into three sanjaqs, Gaza
being part of the sanjag of Jerusalem, controlled from Constantinople. The
Gaza area included Khan Yunis, Majdal and Falujs with & total population of
82,000, the city itself having some 6,000 inhabitants, including 33 Jevs,
Until 1887 the sanjeg of Jerusalem belonged to the vilayet of Syria but it them
acquired independent status with direct responsibility to the Ottoman Minister
of Interior. GSome few years later, when autenomous local government was
introduced, Gaza received its first mupicipal counmcil l'.1ﬂ'2\\.':ll}..1=:l

Thus Gaza was within Palestins., It did not figure in the boundary
disputes between England and Turkey at ths end of the 19th Century and the
beginning of the present century. When in 1906 the Turkish Sulten yielded
to0 the British ultimatum and continusd the frontisr on the Rafah~Tabah lins,
reducing the territory of Turkish Palsatine by several thousand miles as
comparable with its area in 1892 or sariisy, Gaza clearly remained in Pulutim.”".

In the years immediately preceding the Pirst World War, Gaza was

one of the important points in the struggle for economic power csntering on

the railways, The French Railway schems before 1914 called for & rail line

11) Mayer, op.cit. 103.

12) Rapheeli N., "Gaza Under Pour Administrations™, {1969) 9 Public Administration

in Israel and Abroad 1968, 40, 41-42.

13) Frischwasser-Ra'anan, H.F, The Frontiers of & Nation (1955) 40. See above
Ps
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along the coast which would have gone through Gaza. The Prench also intended
to connset their Jerusalem—Jaffa line with the Transjordanian branch of the
" ﬂ Hejuz Railway. The Turks expressed a willingness to acquiesce if the French

would build a strategic line from Ramle to the Egyptian frontier. On the

[ eve of the War complex negotiations were in progress between France, England,

¥, Germany and Turkey, in which all of the parties had conflicting aims,

"As a result Asiatic Turkey was to all intents and purposes
partitioned into economic and politieal spheres of influence ....
L% Only one area remainsd under dispute = Palestine and the
"l adjacent parts of Lebanon, Transjordan and the Hejaz. Here
/ | France hoped to extend her railway system via Galilee, Samaria
i | and Judea towards the Egyptian frontier .,.. ©She wanted to
. secure the ports from Beirut to Jaffa ...
Britein simed at preventing foreign control of a region so
close to her Egyptian possessions and wanted to cfg}.:ﬁ
Palestine into & buffer zone for the Suez canal.™

6

L II. The Palestine Mandate

The himtory of Gaza from 194 to 1948 is part of the history of
| Palestine and the Mandate. A detailed siudy of the latter lies cutside the
b "I scope of this paper. As regards Gaza, hovever, the essential point is to de=

& T

'-;"' termine whether or not soversignty over the territory wes ever established
by any State.

i, Speaking in the House of Commons on March 14, 1957 the Poreign

Secretary of Great Britain said flatly that no country had legal sovereignty

over the Gaza strip.'”)

1% War, Even before the Sykes-Picot Agresment of 1916 and befors the capturs of

:‘ 1 Palestine from the Turks, the English had been engaged in various plans for the

It f 4 14) Ibid. 56.
i \ . ; 15) House of Commons Debates Vol. 566, Col. 1320.

The roots of this statement go back to the First World
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disposition of the entire region. The MacMahon-llussein correspondence gave
certain assurances in this direction but whetler or not these included Falestine
has been the source of & long and bitter controversy., New light hes now,
however, been shed, from which it is unquestionable, first, that Falestine

was never intended to be included and that the Sherrif understood and accepted
this, snd secondly that the whole agreement depended upon an Arab uprising
coming to the aid of the British and this never nauurrud,m]

Under the Sykes-Picot Agresment, Palestine was divided into three
areas, one in which British interests dominated, one in which French interests
were paramount and the so—called HBrown Aren under International Control.

Gaza was situated in the Brown Area, The Syles-Picot Agresment was obviously
not the last word. The vicissitudes of Anglo-French rivalry and the changing
notions sbout the whole Middle East left the problem of Palestine still
unresolved by the end of the War. In 1919 lalfour noted that by then the
vhole concept of the region had changed from one in which the Great Powers
vould control territories to a concepb of & national existence of yet ill-

defined nations,

The language of the Covemant assuues or asserts that in regions
we are discussing ... thers are in advanced chrysalis state
'independent nations" sufficienily developed to demand
‘provisional recognition' each of vhich is to be supplied with
a mandatory till it is sble to siond alore. Where and what

are these independent nations? Are they by chance identical
with Syria, Mesopotamia and Palestine? If so the coincidence
with the Sykes-Picot Agreement 1s truly amazing, for no such idea
wvas in the minds of those who framed it. They started from the
view that France had ancient interests and aspiration in Western
Syria; that Britain bed obvious claims in Dagdad and Southern
Mesopotamiaj that Palestine had & unique historie positiont

and that if these three areas were to be separately conmtrolled,
it was obviously expedient that nons of the vast and vague

16) Friedman, I "The Macmahon-Hiyssein Correspondencs and the Question of
Palestine”, (1970) § Jourmal of Contemporary History 83.



b
L]
L
oy
b r r
- : ,i
4
. |
w4 L} -
e ]
|
Lol
- |
R
free |
7 L]
4
L] i I
i gl
o
) o o
% _.4:1..._‘“-._ i
o { |
1 "‘ILU‘ - .I
L T |
y y il
i .'.I-L"f.'-' ;
i ST
| :;. | "=
[ BHORL S
. J ] |
LT
i v "'4_
o e
A .
oot k
".I_.f -
i |'_II
i)
IR
5 5 LRI
Y b |}J
ARG q'r
|. X 5
H L3
LA
L]
i
[ Y i'iln
e s
i
A L r'

territory lying between ithem, which had no ng. innal organization
should be under any other foreign inf luence .

Aa part of the International &one, Gaza might have been considered
by Balfour as part of that "vague territory", but this seems unlikely in view
of its historic relationship to Palestine.

PBalfour continued to glaborate the theme.

In other words when they made the tripartite agreement they never
supposed themselves 4o be dealing with three nations already in
existence,; ready for 'provieional recognition' only requiring

the removel of the Turk, the advice of & mandatory and a little
time to enable them to 'stand alone's It never occured te them
that they had to deal at all with nations in the modern and
Vestern sense of the term. With the Arab race, Arab culture and
Arab social and religious ergnnizations (to say nothing of Jews,
Maronites, Druses and Kurds) they knew they had to eal. But

this is & very different thing.

From today's perspective, this statement illustrates the wide gulf
between pre First World War and post First Werld War thinking, although
attitudes developed in the earlier period continued %o colour the attitudes
of the 'ruling class' in the Mandats period and explains the general confusion

in which the Mandate was established.

The only ecertain starting point in any consideration of the present
atatus of the Gaza strip is ihe fnct that prior to the coming into
force of the Treaty of Louzanne on August 6, 1924, the strip wna
part of an area which was {zrmally Turkish territery. It is trus
that Palestine had in fact nlready en July 24, 1922 been placed
under British Mandate bul mpplying the doctrine that an ensmy cannot
be deprived of territory pendsnte belle, it is clear that Turkey

did not validly lose her title io the area until she renoumced it

in terms of Article 16 of the Treaiy of Lausanne. Thereafter it

17) Woodward, B,L. and Putler R. Documcnts on British Foreign Polioy Vol. IV,
No. 242 Memorandum by Mr. Baliour Respecting Syria, Palestine and
Mesopotemis, 132187/2117/44 Aug. 11, 1919,
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is difficult to determina the devolution of sovereignty over the
area., Turkey did not identify the parties in whose favour she
rencunced the title; though reference was made to the fact that

the future of the area was being settled by the parties concerned,
Who these parties might be was not indicated, but since the Mundate
for Palestine had already entered inte force “the parties nuhcu{ﬂ?d“
must presumably have been the porties to the Mandate Agreement .

With respect to this interpretation of the situation, it may be of

interest to note the changes made between the draft of Article 16 at the

Lausanne Conference of 1922 and the final artiele as it appears in the Treaty.

The draft is as follows:

Turkey hereby renounces all rignhts and title whatsoever over
or respecting all territories situated outside the frontiers
provided for in the present Treaty .... Turkey recognizes
and accepts the measures which have been or will be taken

respecting the attrib*&%ﬁn, independence or any other regime
of these territories.

The final article reads:

Turkey hereby renounces all rights and title whatsoever over
or respecting the territories situnied outside the frontiers
laid down in the present Treaty ... ihe future of these
t&rrituriaﬁﬂj.. being settled or to be settled by the parties
concerned,

The above interpretation would lisve been much stronger if the draft

articls had been the final article. The signilicance to be given to the change

is difficult to assess and it is outside the spope of this paper.

At each stage of the treaty muking procedure between Turkey and the

Allied Powers there appears to have been an increasing vagueness as to

18)
19)

20)

Lauterpacht B., Note on "Stats Territory" (1957} 6 I.C.L.Q. 513.

Records of Proceedings Lausanne Conferencs on Near Eastern Affairs 1922-
1923 Turkey (No. 1) 1923, Cmd. 1814,

Treaty of Peace with Turkey, Treaty Sevies No. 16 {1923) Cmd. 1929.
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precisely what was meant., At the Londen Conlerence on February 21, 1920,
there was an understanding that the Mandate should be assigned to Britain
and that the boundaries of Palestine were to be defined in accordance with
its ancient limits of Dan to Beersheba. At the San Remo Conference some two
months later on April 25, 1920, the Supreme Council agread upon the terms
of the Article relating to Mandates to be inserted in the Turkish Treaty.
So far as Falestine was concerned it included the Balfour Ilanlnrn.t-iun.m}
The Palestine portion of the Mandates' article agreed upon by

the Supreme Council appeared as Article 95 in the Treaty of Sidvres. That
Treaty was, however, never ratified by the Turks who were outraged by some

22)

of its other sections and this led te the Greco-Turkish War, In the final
Treaty of Lausanne, Article 95 was replaced by the Irogressively more vaguely
worded Article 16 cited above,

It is to be noted, however, that Article 17 of the Treaty of
Lausanne dealing with Egypt is more definite.

The renunciation by Turkey of nli rights and titles over Egypt

and over the Soudan will toke eoffect ns from the 5th of

November 1914,

There can be no question that Gaza was not included in the provisions
relating to Egypt but in the amorphous terri Loty of "limitrophe countries"
referred to in Article 16, It was part of Lim lritish Mandate, assigned
by the Bupreme Council of the Allied Powers in 1920, approved by the League

of Nations in 1922, which took effect in 1923.2%) This was not a little the

21) Stein L., The Balfour Declaration, (1967) Chap, The San Remo Conference,
22) Schevill F,, History of Europe (1952) 785.
23) Anglo-American Committee of Inquiry, A Survey of Palestine, passim.
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result of British action during the Wor itself. The British Army took over
the administration of Gaza shortly after its capture in 1917. When the Turks
submitted in October 1918, the British military authorities enforced a de
facto partition., An Occupied Enemy Territory Administration (0.B.T.A.)
was set up which, it has been pointed, politically influenced the post war
settlement,
The interior of Syria and Transjordania should according to the
1916 egreements have been divided into "Zone A" and 'Zone B' with
Arab govermments under French and British protection respectively.
Instend, Allenby established one unit in the aresa 0.BE.T.A. Bast,
under the administrotion of Feisal .... O0.BE.T.A. South which
included the 'Brown Zone' of Palestine (and therefore Gaza) should
have come under Angle-French rule ... JLllnERg’F however set up a
purely British Administration in the area,
British Military Occupation of Palestine lasted for two years, until a Civil
Administration was established in July !‘}2{}.25}
Administratively Gaza was one of the six sub-districts of Mandatory
Palestine, 13,689 sq. km. in area, with an aggregate population in 1922
73,887 (16,722 urban), Between 1922 and 1931 the population increased by
42% and between 1931 = 1944 by 52%, the urban population being at the last
date 33,160. There was a growth in the Jewish population from 230 to 421 .26}
Mandatory supervision extended to every aspect of lecal government.
It has been described by Edwin Samuels wio was intimately asscciated with the
administration there,

In the local district hierarchy, I was number three and given a
faseinating job - the supervision of all local government e...
Eight Arab town had municipal status ,... My work involved ..

24) Frischwasser-Ra'anan, op.cit. 95. -

25) Ashbee C.R., Jerusalem 1920-1922, 3,
26) Anglo-American Committee of Inquiry, op.cit.
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supervision of council elections wml approval of their laws,

budgeta and senior stafl appointments. It also invelved

¢lose liaison with the district officer in each subdistriet

and all the local department representation in the Southern

Distriet - police, health, eclurﬁj‘,}un, public works, agri-

culture and even the judieciary.
The Annual Reports on Palestine and Transjordan deseribe in detail all of
these aspects of Mandatory Administration.

0f special interest is the treatment of land settlement. In 1930
the Gaza subdistrict was declared a Land Settlement Area., This should have
opened the way to Jewish settlement, The question of availability of State
Lands for Jewish settlement was raised in 1930 and the British took it under

unn:id.rntiun.za}

That ne lands were made available, is clear from the report
of the British in their answer to the Jowish proposal in 1938 to include an

area of the Gaza subdistrict in the partition plans., The Palestine Partition
Conmission recommended that this area not he nssigned te the Jewish state basing
its recommendation on the absence of Jowish pnpula.t.inn.aﬂ In 1940, efter the
MacDonald White Paper of 1939, the Land Transfer regulations were promulgated
regulating the transfer of lands in certain sones. Gaza was placed in Zone A,
where transfer of lands were prohibited except to Palestinian Araba thus
effectively sealing off Jewish aa-ttiur.umut.m:l Un the practical side therefore

we find the Mandatory authorities administering Gnza and far from promoting

Jewish settlement in the area despite the aviilability of States Lands, at

27) Samuels B., A Lifetime in Jerusalem (1970) 83,
28) Annual Report: Palestine and Transjordan 1930.

29) Palestine Partition Commission Heport Uctober 1938 Para 238,

30) Bsco Poundation, Palestine, 137,
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first discouraging it and later prohibiting iL.

Perhaps more to the point of Lhis sbudy is how the Mandate affected
the question of sovereigniy. This is fur from clear. Oppenheim does not
answer or even attempt to answer the question, rather he notes that widely
differing views were held upon the subject “"Where does sovereignty in respect of
the mandated areas lie?" and, citing authorities worthy of respect, lists
the following answers:

(i) in the Mandatory;

(ii) in the Mandatory mecting with consent of the League;

(iii) 4in the principal allied powers;

(iv) in the League of Nations;

(¥) in the ing%lj)ita.nta of the mandated area but temporarily inm
suspense,

The Mandatory system, it has been observed, "is a creation of post war
agresments, and the only source of interpretation are the Covenant of the
Lengue of Nations, in particular Artiele 22 and the various mandates which have
been drawn up in later years." Neither the Covenant nor the other decuments con-
tain any reference to the transfer of wulnbed territories, Article 22 of the
Covenant specifies that for Type A Mandntes (and Palestine was designated and
agoepted by Britain as a Type A Mandate) thnt

Certain communities formerly belonging to the Turkish Empire have

reached a atage of development where their existence ss independent

nations can be provisionally recojmized subject to the rendering

of administrative advice and assistunce by a Mandatory until sush

time a8 they are able to stand alone., The wishes of these

communities must be a principle consideration in the selection of
the Mandatory.

31) Oppenheim, International Law Vol. I (Seventh Ed, 1948) 202,

i



This article does not provide for self determination by the inhabitants of

, the Mandated territories.

[ It seems to be a matter of some doubt whether the populntions under
Mandate have a right of self determination. The assumption ... that
they have such a right appears to be dictated by sentimental rather

_ than legal considerutions. In law there is no provision for a

' plebiscite to be held in the mindated territoriea before a transfer

= can take place., Art, 22, subsection 4 might perhaps be responsible

] : for the misinterpretation in thnt it says "the wishes of these

communities must be & principnl consideration in the selection of

the mandatosy.' Dut this provision is no more than a moral
obligation put upon the League hefore it distributes mandates at
all .... There are however still stronger reasons to support the
view that a plebiscite in the mandated territory would be outside
the law, It is left to the discretion of the mandatory power and
the League when & mandate sliall terminate.

Theoretically consent of the League had %o be unanimuus.}ﬂ
The gquestion of sovereignty in relation to Mandatory territories
e is beset with many difficulties, KEach of the views listed by Oppenheim can
be countered by logical objections, It hns been convincingly argued that
:.;!';_'4 sovereignty does not lie with the inhabitnnts of the areas, and it can be
argued that sovereignity does not lie in the International Organization that
Lt My set up the Mandate on the ground that it is composed of many members who wers
i certainly not "the parties concerned" in whose favour Turkey renounced sove
. ereignty. As to the sovereignty of the Mandnlory Power, one international
W ; lawyer states flatly that "it is clear thal the mere fact that the Mandate to
administer Falestine had been given to lritain did not convey soversignty to

e R her. Indeed it was one of the prime objects of the Mandate system that the

i i f. sdministering suthority should not be aovarmgn.“n} Oppenheim supports this

32) Honig F., "International Law and tim.Trnnarar of Mandated Territories",
I ol (1936) 28 J. of Comparative Legislation and International Law 204,

AN 33) Lauterpacht BE., Jerusalem and the lloly Places (1968) 13,

B



view steting that "Germany and Turkey divesled themselves of all rights of
ownership is clear. That the mandatories liad not acguired all of those

rightes is equally clear .... Under this system these detached territories

were not in the ownership of any Stau.t;n.""jd"'i

Thus sovereignty might be considered to be in abeyance or simply
non-exiastent. S5ir Arnold MeNair in his sepnrate epinion on the International
Status of South West Africa States has said that "Sovereignty over a Mandated
Territory is in abeyance, if and when the inlabitants obtain recognition as

an independent state, as has already happened in the case of some Mandates,

sovereignty will revive and vest in the new Stntu.“ji}

Once the possibility of a vacancy or vacuum in sovereignty is
recognized then the situation in Palestine in 1948 is one which
can readily be seen in such terms., Whatever may have been the
notional intention of the General Assembly st the moment of
the adoption of the Partition Hesolution on the 29th of
November 1947, the early British withdrawal, the Arab
rejection of the solution, the creation of the Btate of Ilsrael
and entry into Palestine of the neighbouring Arab States with
& vievw to crushing Israsl, all led to o situation of such
juridical confusion as to Egilmia any tracing of an orderly
devolution of sovereignty.

The lack of intention to turn over the Gaza strip to Egyptian control
and to transfer sovereignty is equally evident in the eircumstances of the
termination of the Mandate as deseribed in the DBritish White Paper on
"Palestine = The Termination of the Mandnte", While plans at the UN Special
Session were still being discussed, the Engliash tock the positien that in

the 'absence of agreement by both Arabs and Jews, they would not underteke to

34) Oppenheim, op. cit. 193.
35) I1.C.J. Reports 150.
36) Lauterpacht, op. cit. 41,
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snforce &ny UN plan ang they they intendeg simply tg withdraw a1} Britian

forces by the jat of August 1943.3T}

The consequent oCcupation of Gazg, by the Egyptian wag thus o simple
belligerent occupation of Gaza whioh EAVe Tise 1o pp rights of Sovereignty,

If then thers ¥a3 no lega] Yarrant for the Arab invasigq of
Palestine ip 1948 aimed ai the destruction of Israel, twg
consequences follaw, Pirst by reason of the illennliﬁy of
the conduct e Arab statie could rely UPon its physicg] oCCU-
Pation of any Part of Palestine 48 a valig Toundatign for

Tilling the fovereignty vacuun oeo Erypt was not entitled
to assert uureruiggtz over the Gaza strlg.

usstions Overei BT® quite inda ndent of Armistice
ﬁgznumenta.

No provision of this 4greement shaly i, 4Ny way prejudice the rightg
claims apg FPositionsg of either Pirty hereto ig the ultimgte Peaceful

The Armistige Demarcation Line is po¢ Lo be construed jn Any senses
88 & political gp territoria] hnunﬂnry and jig delineated without
Prejudice tq rights, claims ind positions o either Farty to the
Brmistice ag regards ultimaig settloment op the Palesting question,

" there hag been some 8Peculation as 4, the possinle legal significance of the

absence of this claugse in any put the Egyptinn—fsruﬁli Grmistios agresment,
Does it meap that in pthep BgTeenmanty i demarcation 1ine C&n be assimiluteq

to an initruatiannl huundnry“ but by implicatinn not in the instance of tﬂa
I:rlclihEgyptinn frnntior?ﬁg}

a7 Palestine - Termination of tha Mandate (British White Paper, May 15, 1948),

" 38) Lnutnrp&uht, °ps eit, 45,

#9)  Brook D, Preface to Peace - Ty, U.N, and the Arab-Israe] Armistice
Agreement (1964),

-
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III. The Egyptian Ocecupation

Throughout the entire period of its control of the Gaza Strip since
1949, Egypt has never made any claim to it as part of her territery. The sarly
years are marked by some confusion and it was not until 1955 that the Egyptians
passed a lav trying to clarify the situation, entitled "A Law Concerning the
Issus of & Fundamental Law for the ilegion Pinced under the Supsrvision of
the Egyptien Forces in Palestine". The title speaks for itself with reference
to the Egyptian's own concept of their relation to the region. In 1962, a
Constitution was proclaimed for Gaza, Article 1 of which states that "The
Gaza Strip is an indivisible part of the land of Palestine,”

Prior to 1955 the titular government in Gpza might be considered
+o have been, as it was in faet, in the hands of the Bgyptian militery
authorities or in the hands of an exile Arab Falestinian government headed by
the ex-Mufti of Jerusalem., The picture is not clear nor are the authorities
vholly consistent, One of them notes that

The problem of who shall govern the remnant of Palestine (Gaza

and the West Bank) has never been snbisfactorily solved ....

The government of the former Mufha of Jerusalem - the All

Palestine Government = has Ll s temious existence. Hajj Ami

had & falling out with the Egyplions and moved his apparatus

from Caire to Beirut while Lhe ligyphians pet up an independent 40)

government in Gaza in 1959, also in trust for the Palestinians,

Another records the creation of the All Palestine Government of
Gaza.

"An attempt by the Arabs of Palestine to develop momentum through

creation of a government with temporary headquarters in Gaza did

little more than highlight the division within the Arab league.
Hajj Amin Husanyi (Mufti of Jerusalem) favoured it as & means of

40) MacDonald R.V., The League of Arab States (1965) 87.



reinstating himself as head of the Paleatine movement.,

Arab leaders agreed to formation of the government provided ' ¥

that the Mufti had nmo part in it .... The Cabinet was elected
on October 1st and the Mufti was elected President although
opposed by the Arab League. King Abdullah saw '"in the Gaza
Government a threat to his own ambitions and flatly refused to
recognize it,' Irag recognized the Gaza Eﬂ‘ummt on October
12th and Syris and Lebanon followed suit.,

8till another authority has jointed out that

Though Egyptian representatives at the UN often referred to the
Goza strip as 'Egyptian controlled territory', Egypt actually
never annexed the Gaza Strip. It was treated as ocoupied
territory provisionally administered by the Egyptian military
asuthorities. Thus in September 1955 the Cairo Court of Adminig=
trative Jurisdiction states that the Gaza Strip was outside )
Egyptian territory and that the Egyptian suthorities were exer—

cising G 'kind of control over part of the territory of Pales-
t-im.'4 )

According to undocumented authorities, the Egyptians after the Armis—
tice maintained the old 1906 Boundary line between Palestine and EBgypt, eutting
Rafiah in two. Rafish was not united but remmined a frontier station. In the
southern section Egyptian law applied.
tinian Mandate law continued to apply as it did in the whole of the Gaza Strip,
subject to regulations introduced by the Igyplinns, In June 1948, an order laid
down that all courts in the Region shiould continue to operate in accordance with
the laws, ordinances, orders and directives alrendy issued. In December 1949,

normal courts were established. Magistrates Courts were to sit in Gaza with power

to sit in Khan Yunis, the District Court was in iaza, a8 were a special court for

serious offences and a Supreme Court. "Each of these Courts shall have the powers

41) (1949) 3 Middle East Journal 64
42) Fisher C. and Krinsky F., Middle Bast in Crisis (1959) s2.

In the northern section of the City, Pales- i
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prescribed in the Laws of Palestine and in orders issued by us ﬁ:dthn Governor
.
Genaral/."

The whole eivil govermment of Gaza wos formally independent of Egyp-
tian government but in fact under the direction of the Egyptian Governor
General who was the Military Governor of the area. For example, the Director
of Municipal and Rural Affuirs was a local resident, appointed by the Governor
General, but he received his instructions from the Governor General. The same
situation seems to have applied to the other departments of government. There

was at all times & military force of considerable numbers of Egyptians in the

Strip.

At least one modus vivendi wna concluded in the early period, following

the Armistice between Israel and the Egyptians, On February 24, 1950, "With a

view to avoiding the pessibility of friction between local inhabitents in certain

localities of Gaza and Rafia ... the undersigned acting on behalf of their

respective governments have agreed to the lollowing provisions." The operative

parts deals with the urea to be patrolled by Isrnel and that controlled by Egypt.

Trinting Gaza as foreign terribtory coaused immediate economic problems in

the Strip., The movement of persons and goods across the military frontier from

Gaza into Egypt was subject to delay and difficulties and the burden of high import

tariff inherited from the Mandatory Government was maintained.

The custom border was strictly puorded until 1955, and the adverse balance

of payments was & drain on local cash resources, iy 1950, local currency in the

43) Gaza 0Official Gazette, Vol. 1, 17.
44) UN Doec 5/1264, 24 TFeb. 1950.



Strip had dropped to 7 Egyptian pounds per head of population or about 1/3 of the
1 average holding in Egypt. The shrinking money supply was & serious factor.
Unskilled wages dropped from 30 piastres a day to 10 or 12, a reduction of 2f3.45}
f It was only in 1959-1960, & full ten years after the armistice, that the
UAR began to plan economic projects, including afforestation, road building, distri-

bution of agrieultural land in the Hafiah srea and light induntrinu.4ﬁ} Theae ware fai

e

accompanied by the political developments which culminated in the Gaza Constitution.
In December 1959, a Palestine National Union was set up in an effort to organize the
g inhabitants of the Strip in & Palestine national entity. Following a Congress of the
PNU it was announced that the UAR authorities were considering the possibility of
holding general elections to replace appoinbed urfiniuln.4TJ
b In January 1960, the first (and lasl) elections of the FNU took place in
8 the Gaza Strip., Suffrage extended te men only, and 334 candidates out of 935 were
STl elected by 53,224 votes, The Egyptian Military Governor expressed admiration of the
"glectoral awarensss of the Palestinians" and promised suffrage for women. He said
::;%'n.; the final objective of the election was to create a free public opinion and prepare for
F. ‘ the tight for liberstion.*®)
. On the military side an effort was made to form a Palestinian Army unit.
.' Wy A Palestinian Division in the Gaza Strip had been gradually built up by the Egypbian
b Army before 1956, commanded by Egyptian 8th livision officers, but it was destroyed !
s in the Sinai Campaign. Reorganized in 1957 ns the Palestine Brigade, it made symbolie

45) Baster J., "Economic Problems in the Gaza Strip", (1955) 9 Middle Bast Journmal 323;
Cohen A., Israel and the Arab World (1970) 55.

L g 46) (1960) Middle East Record, (The Palestine (uestion)
B 47) (1961) Middle East Record, PNU and Elections 112
‘¢ "o T 48) Ibid. 136. |4
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appearances at Egyptian parndnu.49}

Thus the stege was set for the Gaza Constitution of 1962.50} An

examination of this Constitution is pertinent. The preamble is a piece of
typical propagands.

Palestine is @ cherished part which cannot be separated from

the great Arab homeland and its people are free Arabs from

the very midst of the grent, {ree Arab nation.

Britain, the country which cccupied Palestine and later was
chosen as the Mandatory Power, laid its imperinlistic plans to
erect a strange, inimical being in the middle of the Arab natiom,
in order to rend its unity by promising the Jews to establish a
country for them on the relics of Arab Palestine. It included
this promise under the seal of its Mandate and deprived the Arab
people of & nationnl government to represent them and receive its

authority from their will. In the month of August 1922 it issued

& Constitution to serve these aims, which the Arabs refused and in
reaction to which they rose in continuous and bloody revolutions
until Britain handed over the land of Palestine to the Zionist
gangs. FPFollowing this, events took place which turned Palestine
into a gaping Yound in the Arab being and entity, causing great
pain to every Arab ......

Since the United Arab Republic has been helping and siding peopls
in the Gaza sector until they achieve their victory, which will be
soon, and in so deing it issued Law No, 255 for 1955, envisaging the
basic system of the Gaza Sector, .

And since the requirements of development and the course of events

necessitate the availability of a new constitutional system which will
meet the aims and hopes of the Palestinian people, the following has
beendecided:

49) Ibid. 161
50) The Gaza Constitution published in English in (1963) 17 Middle Bast Journal 156.
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There follows the T4 substantive sections of the Constitution. Any impartial view
of these must lead to the conclusion that in providing actually for complete Egyp-
tian eontrel, it belies the rhetoric of the preamble.

The Governor General is appointed by the President of the United Arab
Republic {Art. 18)., The Executive po;.mr is vested in the Governor General and an
Executive Council of 11 members (Art. 15), composed of the Directors of the various
Departments and appointed by the Minister of War of tie United Arab Republic (Art, 24).
On the legislative side, where the will of the Palestinians is supposed to find expres-
sion, & Legislative Assembly is set up, composed of the Governor General, the Executive
Council, 10 members to be selected by decree of the Governor General from among
properly qualified Palestinians (Art. 30). Thus we have a total 22 members appointed
by the Egyptians, 12 of whom can be Egyptians as there is no provision that the Depart-
ment Directors must be Palestinians. An additionnl 22 members are to be chosen by the
elected members of the local councils of the Palestine National Union in sccordance
with rules, conditions and system of election issucid by the Governor General (Art. 30).

Despite this stacked Legislative Assembly a number of other provisions are
included te assure the Egyptians thet under no circumstances will legislation be passed
of which they do not approve. Thus, in case of n tied vote, the faction which includes
the Chairman (the Governor General) prevails. Moreover, after a law has been passed it
is to be sent to the Governor General for rutification and if he does not ratify it, the
Legislative Council cannot reconsider it during the current session but can only take it
up again in the following session and there it must receive a 3/4 vote of all the members
(Arts. 20-21). However, to make doubly sure, the

Legislative Assembly only meets when

convened by the Governor Genmeral (Art. 38), The latter has the further power at any time

to suspend a session for two months (Art. 37). The membars of the Legislative Assembly



-

have no right to interfere in affairs coming within the competence of the Executive
Authority or the Judicial Authority (Art. 45) and therefore do not have any control
or even supervisory or investigatory powers with respect to the Executive,

Direct control over financial matters control was assured by & provision
that the State Audit Department of the U.A.it. should audit government aceounts in the
Gaza Strip (Art, 68). With respect to the Judicial Authority, the President of the
Supreme Court was to be appointed by the President of the U.A.R. and the other judges

by the U.A.R. Minister of War. It is, however, to be noted that Palestine Mandate Law

as amended and not Egyptian law is to be the local law (Art. 69)

As we have seen the Egyptians have made no claim to Gaza. Nor do they have
any historical or other basis for such a claim. As a writer not antipathetic to Egypt l

has recently observed,

"There were practically no historical, cultural, raecial or other ties
between Egypt and Palestine. To the inhabitants of Syria and Trans-
jordan, Pelestine was part of their own lend; to an BEgyptian it was
country as foreign as America is to England. The Arab inhabitants of
Palestine were bound to lhe inhubitants of Transjordan by common habits

of life, and by frequent intercourse across the artificial and newly

created frontiers which lwmd been erected between them, There was no

such common bond except that of language between Palestinian Arabs and

the Egyp¢iuun.51}
Not only the Egyptians but the rest of the Arab world have considered the Egyptian

presence as an occupying presence, either as a welcome trustee or as an cocupying power,

depending on the view of the observer.

Although the Egyptians have declared themselves both internally and inter-

nationally as holding the territory in trust for the Palestinians, that did not stop them

51) Marlowe J.A., History of Modern Egpyvpt  (1954) 328.
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from treating the Strip as freely negotisble territory during the Anglo-Egyptian
negotiations of 1950-1951, when they offered Gazs to the British as a military

base instead of Suez.

"I believe that within the framework of grlrah-Iaraali Armiutiq!_?}-
declared Muhamed Bey Salah-Al-Din to Sir Halph Stevenson on

3 August 1950,' we can agree from the politbical and legalistic
standpoints to move your striking forces to the Gaza Strip without
difficulty and without need of complicating matters with another
question which is very hard for public opinion 5:1 Egypt / to

imagine, viz., concluding peace with Israel."
Frime Minister Nahhas Pasha was the first to suggest, in talks with Field Marshal
Slim, that the British establish a base in the Gozs Strip for mobile units within easy

distance of the Suez Canal .... Only & few montis earlier the Egyptian Government

claimed that it was holding this sliver of territory in trust until Palestine in its

— g—

53
entirety could be restored to the Arabs.’>) The Hritish turned dovn the Egyptian offer.>)

IV Gaza: 1956 =1937

It seems appropriate to deal with this 'ineident' in some detail. Two basie
points emerge from the diplomatic wrangling surrounding the withdrawal of Iaraeli forces
from Gaza. The United States maintained a highly legalistic approach to the possible
scope of U.5, or U.N. activity in light of the Armistice Agreement. As Eden notes, "the

United States could not have taken up so legnlistic an attitude if the security of its

52) Hurewitz J., Middle East Dilemma — Background of U.S. Poliey {1953) 100.

53) Anthony Eden in his memoirs Pull Circle (1960) 56 states that Gaza was ruled out by
the absence of & harbour and of fresh water supplied, Hurvitz, ibid., notes that
the British Ambassador argued that such a move would be militarily and politically
impossible unless there was peace between Egypt and Israel,
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own continent had been at atakn".54} In the U.N. the United States representative

stoted that with respect to the Gaza Strip it is the view of the United States that
the United Nations' General Assembly hes no aubhority to require of either Egypt or
Israel a substantial modification of the Armistice Agreement, which as noted, now
gives Egypt the right and responsibility of Dnnuputiun.ﬁﬁ}
In the second place, the United States in effect simply treated the Israeli
conditions on withdrawal as non-existent. In March of 1957, those conditions which
included the condition that military and eivilian control would be exclusively by UNEF
and that this exclusive contrel would be maintained until & peace settlement or a
definitive agreement had been reached on the Tuture of the Gaza Strip = were brushed

aside by Mr. Lodge in his famous reply:

The United States also takes note of the declaration made in the
statement of the representntive of Israel. We do not consider that
these declarations make Israel's withdrawel conditional. Por the
most part the declarations conslitute, ns vwe understand it, restate-
menta of what has already been seid by the Assembly or by the Secretary
General in his reports, or hopes amd expectations which seem to us not

56)

unreasonable in the light of prior actions of the Assembly.
Events followed each other with great rapidity. Hammarskjold's statement
of February 22 had given weight to Israeli's hope that its position would be taken
into account,

The Secretary General staotes with confidence that it is the desire of
the Government of Egypt that the take over of Gaza from the military

54) Eden, op. cit. 5T2

55) Documents on International Affairs, 1957 "Statement by Mr. Lodge, General Assembly
March 1, 1957, Royal Institute of Intermationul Affuirs 208 - 209.

56) Survey of International Affairs 1956-1957, Royal Institute of International Affairs,
156.

-

-
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and civilian control of Israel ... in the first instance

would be exclusively by the UNEF ,,., Furthermore with reference
to the period of transition such other arrangements with the
United Nations may be made as will contribute toward safeguarding
life and property in the area. 57)

On March 14th, two weeks after withdrawnl was announced, Mr. Lloyd, then Foreign

Secretary of Great Britain, said in a House of Comnons Debate,

Questioned by Richard Crossman whether he had any comment to make on the report

Dr. Bunche had cbserved that he was perfectly willing to

"But the latest news is disturbing, It appears that agitators in

the Gaza Strip have been inciting the loeal population .... Never-
theless it appeared at one time that the Egyptian government without
consulting the U.N, has declared their intention of taking over the
Gaza civil administration forthwith. They have appointed a general
a8 the Egyptian administrative director and complained to the Secre-
tary General that UNEF was excesding its function .,.. I believe that
the latest information whiclh has just reached me, has not made it |
quite so clear that it is the intention of the Egyptian Goveroment to

take over the sdministration.

of the eivil administration by Egypt.

Mr. Lloyd replied that Ur. Bunche had categorically denied that he ever made such a

statement. Mr. Lloyd summed up the situntion in Gaza as follows:

57)

The facts about the Gaza Strip seem to me to be thess., No country hnsg

leganl Sovereignty., By the Armistice Agreement of 1949 the Gaza Strip
was not demilitarized. Bgypt was left in military oeeupation., Since

then, until October 1956, Bgypt exercised de facto authority but the

provisions of the Armistice Agreement were of course dictated solely
by military considerations and otiier matters wers excluded from its

scope. JDuring the recent hostilities, Israel captured the area,

Documents on Internationul Affairs 1957 (note 55 above) 200,

thot

f

collaborate in the take ovar

[
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fim o The other relevant fact is that from the Gaza Strip there have taken
place over a pericd of years, what would appear to have been organized
fedayeen raids across the border into Israel. His Majesty's Govern-
ment is, as we have frequenily =aid, that we thought Israel should
4| withdrew from the Gaza Strip, but we hoped that there would emerge
i) & constructive solution. And the solution which we have favoured has
* been the placing of the Strip from the military end civil point of
. "'r. viev under some form of international control ....
o «ess We believed that the Strip should be made a United Nations
responsibility .... that is still the view of His Majesty's govern—
i B ment,
: ,{ I am afraid that the position of the United Nations eannot be
: stated in such simple terms. Anyone who has tried to study the
{ various reports and resolutions will agree with me on that point.
In fact, I might also almost say that the first prize seems to be for
o :. ! ambiguity.

y Mr. Lloyd concluded by quoting with approval from a leading article in the London

Times of the March 12th.

The United Nations - fumbling, divided, fearful of responsibility -
left the gates to Gaza open and Epypt has driven a horse and cart
iy + through .... A great opportunity lies been missed, For years Gaza
LR was the hot-bed of disturbances ..., If it could have been aduinis-
™ : tered as a whole by the UV for some time mhead there would have been
i far greater security against ranids and counterraids between Israel

LT i and Rgyptin 25)

Mr, Lloyd's hopes 1like the American essurances were hollow indeed. On March 1640,
oA two days after the Hammorskjold assurmnces, the Egyptian governor entered the Gaza
i Strip. Lt. Col. Burns, the commarding officer of UNEP notes "there was no defini-

3T tion of how long in the first instance would endure".

' 58) Houses of Commons Dsbates (note 15 above)

-
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As to Mr, llammarskjold, "lle wos certainly disappointed. Whether
he was deceived also, only hie and those who gave him assurance on

behalf of Egypt can ny."sg}

59) Burns E.L.M. Between Arab and Isrueli (1962) 270,




