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DETAINEES HELD IN INVESTLGA] LN SECTIONS OVLR 28 DAYS

THE ARREST

{( according to notificalilows frum Lhe IGF,

and the Pulice )

03.06.91 02.07.41

PRISONS:

_____ —

- Gaza 49 A9

- Hebron 13 18

- Jenin 16 14

- Nablus I £ 5

- Ramallah 8 I
Total prisons g2 97

POLICE STATIONS:

MILITARY DETENTION CENTRES:

|
- Dahariyeh 8 G
- Far'a 24 3
- Tulkarem 9 {7
Total MDCs 41 26
Overall total 141 1248

nuce
Lhe Frisun Service
I0.07.91 01.G9.91 29.09.491
41 54 19
13 21 22
G 10 4
3 6 5
10 T G
il 103 121
2 5 4
L
4 2 12
T 20 23
11 G 11
#2 o3 46
a7 136 1Tl
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STATE OF ISRAEL
MIMISTY OF DETENCE

COORDINATOR OF GOVERHMENT OPERATIONS IN
JUDEA, SAMARIA AND GAZA DISTRICT

Tel-Aviv, August 1, 1991
't

Mr. Andre Collonb
Head of Delegation

I.C.R.E.
Tel-Aviv ' .
Dear Sir,

In veply to your last request to the Minister of Defence %
Mo. 91/189 of June 18, 1991, and following the. discussions regarding
family visits to prisons in Israe]l as well as a thorough consideration
of the matter, 1 would like to inform you that we have decided to
adopt the procedures that had already been proposed to you. Namely,
that the list .of family members provided by the prisoners to the
prisons Authorities which will deliver it to the Civil Administration,
if approved, will be forwarded to the 1.C.R.C. and to the public soO
as to enable them to arrange Lhe visits.

i

If this arrangement proves itself and is found to be satisfactory,
we will begin tplimp1ement it in Ketsiot as of October 1991.

1 would 'l.‘1k1u to stress that due to the fact that Ketsiot detention .
conter is located in a closed military zone, the arrangement outlined’
above will stay in force as pertaining to the Ketsiot detention center,

even in the event that the entrance limitations to Israel will be
lifted. .
[ hope that these arrangements will pave the way for the

resumption of family visits to prisons in Israel.

Yours faithfully,

Hﬁjﬁ?ﬂaenera1¢E§;§§H;;th5chi1d
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| East Meg:ets West
Copyright and the Publisher in a Market

Economy

Publishers attending a recent * East meets West” seminar
have issued a call for support in the urgent process of
building a strong copyright framework for the future of
publishing in the emerging market economies of Eastern
and Central Europe.

The pledge to provide technical and other assistance
came in response to pleas for help from publishers from
the region participating in a three-day awareness seminar
designed to acquaint them with the latest in Western
copyright thinking as a first step in building an adequate
legal foundation for doing business at home and breaking
into the world market.

The seminar, held in the northern German city of
Hamburg, covered most major copyright issues of interest
to publishers in this era of rapidly developing technology.
[t was sponsored by the Intermational Publishers
Copyright Council (IPCC) created last year to coordinate
joint copyright activities of the International Publishers
Association (IPA) and the International Group of Scien-
tific, Technical and Medical Publishers (STM).

Charles Clark, [PCC General Counsel, summed up the
essential message of the Western publishers on March 15,
the last day of the three-day meeting which was some-
times marked by emotional debate and dialogue: “ Priva-
tization, which really got our East colleagues to their feet
to the microphones, means investment, investment means
profit ... profit means maximizing income, and maximiz-
ing income from primary and secondary uses of copyright
works rests on the security of contractual dealings. And
what is contracted for, dealt in and exploited are rights in
copyright. The rock on which the publisher builds his
house is copyright.”

While the Eastern and Central European participants
reported efforts to bring their national copyright laws up
to date, they expressed fear of being overwhelmed by such

problems as paper and hard currency shortages, lack of
respect for the law and a dangerous growth of piracy.

A resolution adopted unanimously at the concluding
session urged Western publishers to make “serious efforts
to raise funds to help transfer know-how on copyright
matters to their colleagues in Central and Eastern
Europe.”

Such action was urgently needed, the resolution stated,
as a response to “the problems now experienced by the
‘entral and Eastern European publishers in the revision
and application of their countries’ copyright laws. .. These
laws, in their various stages of development and change,
are running the risk of falling short of protecting copyright
holders, particularly in the face of new technologies now
entering these countries at great speed, with all the result-
ing dangers of piracy and other unauthorized reproduc-
tion, that may threaten domestic markets as well as
others.”

The Perspective of History

On Wednesday afternoon of March 13, in the
auditorium of the Katholische Akademie of Hamburg, the
participants were welcomed. Munich publisher Arthur L.
Sellier, Chairman of the [PA Copyright Committes, said
the seminar had been called * to explore the implications
and consequences of the tremendous changes taking place
in Eastern and Central Europe for copyright and publish-
ing.

“Above all a ‘market economy’ book trade can only be
built on the sure foundation of a ‘market economy’
copyright law, for copyright is the bedrock of authorship
and publishing.”

Ernst Niederleithinger, an official of the German
Federal Ministry of Justice responsible for copyright law,
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in a text read in his absence, expressed his pleasure that
the IPCC had chosen to hold the seminar “in a country
where until recently the contrast between East and West
seemed irreconcilable. While the unification of Germany
has created a variety of problems, it has been possible to
bring about a rapprochement in the field of copyright
which can serve as one model in the international move-
ment to harmonize and standardize copyright law.”

J. Alexis Koutchoumow, [PA Secretary General, pro-
vided some historical background, referring to Russian
participation in the Association's first Congress in 1896.
The Hungarian Publishers Association hosted the IPA's
Bth Congress in Budapest in 1913, he recalled. 1 am
pleased to add that since 1988 the Hungarian Publishers
became members of the IPA after an interruption of 40
years," and the new Association of Soviet Publishers
re-joined last October,

“Copyright issues which comprise the author's rights
and the publisher's rights have always been the core of

e IPA concern since it can be considered as the corner-
stone of publishers' activities. A publishing company is a
real publishing company only if it takes risks, particularly
financial risks; if it accepts the judgment of the public on
the selection of books published if losses are not eventu-
ally paid by the public or the taxpayer.”

Publishers make their own contributions to the works
of authors, Koutchoumow noted. “This is particularly
true in textbook publishing, in essays, works and collec-
tions of a scientific, technical and research nature,
artbooks, children's books and even in some literary and
fiction books. Thus the publisher's activity is not merely
a passive copying activity, a copyright, it is a creative
activity, a creative right at the service of the authors,
science and culture.”

Printing, publishing and freedom of expression were
linked by Paul Nijhoff Asser in his keynote speech on
Wednesday evening to “ the development of copyright as
an indispensable element of free publishing.” In making

is point, the STM Secretary looked to the development
of copyright systems in the West and “to the former
almost totally state-dependent protection of copyright in
the East...where state ownership of publishing and
censorship go hand in hand, copyright protection is in
reality only extended to those who comply with the rules
of the state or exercise self-censorship.”

Copyright as a lubricating oil, facilitating the freedom
of expression and/or trade in intellectual property,
thereby encouraging intellectual and artistic creativity,
simply had no function there.”

What Publishers Need in Copyright
Laws

Chaired by Alain Grund, President of the French Syn-
dical national de U'édition and the Federation of European
Publishers, the first working session, held on Thursday

morning March 14, was devoted to a discussion of “ What
Publishers Need in National Copyright Laws." Maarten
Asscher, Editorial Director of the Dutch trade publishing
house Meulenhoff Nederland, described those essentials of
copyright necessary to progress in the countries of East-
ern Europe and called for “a fundamental exchange of
ideas as they spring right from the heart of the new
historical order that is establishing itself in Europe.”

Asscher, Chairman of the Copyright Committee of the
Raoyal Dutch Publishers Association (KNUB), presented a
“shopping list" of copyright desiderata “ indispensable to
a proper functioning of an independent publishing in-
dustry.” (See text of this article on page 10) An effective
national copyright law, according to Asscher, should:

— guarantee a reasonable level of protection in accor-
dance with the principles of the Berne Convention;

- not contain any legal limitations or exceptions to
copyright protection, unless they be formulated in the
strictest possible manner and unless they contain a pro-
viso for reasonable renumeration;

— allow and even encourage authors and publishers to
make use of and to invest in new technologies of produc-
tion and dissemination by protecting works irrespective of
the technical method with which they are fixated;

— leave the author and the publisher free to negotiate
the terms of their publishing agreement.

Harald G. Heker, legal adviser to the Birsenverein des
Deutschen Buchhandels, described the German copyright
system and the standard author-publisher contract
established some years ago. There was discussion of the
pros and cons of writing provisions for such contracts into
the law.

Asscher commented that the ideal was to leave the
field free to negotiation between the parties — with gui-
dance, if necessary, from model contracts, literary agents
and unions. These are preferable “to a law that dictates
what is reasonable in publishing agreements.”

Other speakers urged the Eastern European par-
ticipants to learn from the mistakes of the West. For
example, John-Willy Rudolph, Executive Director of Nor-
way's reproduction rights organization (RR0O) Kopinor,
said that photocopying was not yet a major problem in
Eastern Europe but could become "a terrible problem" if
left unregulated. In the West, he said, photocopying was
introduced “while we were sleeping.” It was running wild
when “we saw that something was very wrong.” The risk
exists that government will introduce compulsory licenses
and dictate terms if RRO's are not quickly put in place to
provide for licensing of photocopying.

What Publishers Need in Copyright
Conventions

Jon Baumgarten, Washington D.C. attorney who serves
as copyright counsel to the Association of American Pub-
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lishers (AAF), took the occasion to present a major paper
on what publishers may reasonably expect and need in
international copyright treaties. In the presence of top
copyright officials of the World Intellectual Property
Organization and the United Nations Educational, Scien-
tific and Cultural Organization (Unesco), he ranged over
the entire spectrum of contemporary copyright issues of
concern to publishers with a clear view to influencing the
international organizations. (The text of his paper will be
published in the next issue of RIGHTS)

Mihaly Ficsor, Director of the World Intellectual Prop-
erty Organization (WIPO) Copyright Law Division com-
mented on Baumgarten's propositions later as did
Milagros del Corral who is in charge of copyright and
book development at Unesco which administers the Uni-
versal Copyright Convention (UQC),

Without recognition of the publisher’s role little else
can be achieved, Baumgarten said. And in winning such
recognition, publishers face “two deeply imbedded ob-
stacles.” First there is the “common perception of pub-
lishers as mere mechanics who simply polish, duplicate
and deliver the author’s work to an awaiting audience
without contributing any creative energy.

“It is fair to speculate that the experience of Eastern
publishers emerging from controlled and subsidized cir-
cumstances into competitive market economies may pro-
vide vivid illustration of all publishers’ full role and vital-
ity in the literary arts.”

“The second obstacle is the prevalence of the notion
that the prerogatives of the Conventions may only be
bestowed upon individual human ‘suthors.'"” The AAP
counsel asserted that elimination of this prevalent doctrine
may be more problematic because of “the continental
rejection of any notion of corporate (or other juridieal
entity) ‘authorship’ or of business investment as a prin-
cipal value protected by the copyright Conventions -
although increasingly breached in national copyright laws
regarding films, software, government and certain other
works, and sound recordings.”

What then do publishers seek in the area of convention
law and doetrine? According to attorney Baumgarten, the
first of these would be recognition that publishers may in
particular cases by considered as ‘authors’ of particular
works. Second, creation of legal presumptions that for
certain rights in certain works publishers are the first
owners of copyright. " Reprographic and electronic repro-
duction and distribution rights in scientific journal
articles, and perhaps in certain anthology uses of some
educational materials, come quickly to mind,” he said,
“Here the traditional disinterest of these authors in
copyTight and/or the evidentiary, practical and proce-
dural difficulties of perfecting rights transfers in great
guantities of material is opposed to the publishers' pro-
prietary needs."

Third on the Baumgarten agenda came full acceptance
of publishers as " successors in interest” of authors and as
“copyright proprietors” of any exclusive rights acquired

by contract entitling them to the Convention guarantees
of such rights and access to courts and other enforcement
mechanisms,”

Fourth came acknowledgement that the *legitimate
interests of authors™ under the Berne Convention and the
“author’s economic interests” under the UCC “contem-
plate the interests of publishers as well as authors.”

Finally, Baumgarten called for acceptance of pub-
lishers as full participants in the increasingly important
role of collective administration bodies.

Under the heading of ‘security,’ was the need to recog-
nize the threat of new modes of authorized exploitation of
works, “1 have in mind particularly the haven frequently
given in national copyright laws to copying for ‘private
use.’ It must be made clear that reproduction for * private
use’ is fully subject to Convention rights of copyright, and
that the treaties do not admit of exceptions merely be-
cause reproduction takes place for * personal’ convenience,
for 'internal’ use, or in ‘private’ offices or private Iudg-.
ings."”

In maintaining predictability, Baumgarten mentioned
the long-time practice of publishers * to agree on exclusive
territories in individual negotiations and to rely on na-
tional copyright laws to restrain unauthorized importa-
tion of foreign (but lawfully made) copies.” This tradition,
now being challenged, has permitted rational business
planning for international markets and has supported the
provision of low-cost student editions to developing coun-
tries, he said.

“The forces of ‘consumerism’ have generated chal-
lenges to this practice and sought to open heretofore
exclusive markets to * parallel importation’ in several cases,
Because the Copyright Conventions are generally silent
on the distribution right, the seizure provisions of Article
16 of the Berne Convention are thought to be limited to
piratical copies (or to importation from countries where a
work has entered the public domain), they appear to be
disabled from a role in this growing and important issue.”

The “publishers’ rights” discussion is important fo
having brought to the fore the matter of the publisher's
role as creators of literary works, he said, but warned that
a “retreat from the copyright Conventions" to a neigh-
boring rights position was a “great risk.”

With regard to the moral rights of authors, he said
that it was clear that the doctrine as enunciated in Article
6 bis of the Berne Convention does not operate in an
unfettered fashion. * Courts in even the most ardent droit
d'auteur jurisdictions have invoked ‘objective’ standards
to determine moral rights disputes” which permit certain
necessary editing, changes and modifications inherent in
adaptation of a work. The courts have refused to enforce
arbitrary, abusive or unreasonable assertions of moral
rights and even the lore that moral rights cannot be
waived appears “as a matter of practice to be debatable
at best in many jurisdictions. [t should be made clear that
the Berne Convention “does not forbid alienation of moral

rights.”
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Reactions from the International
Organizations

Many of the points in the Baumgarten paper will be
covered by the WIPO Model Law on Copyright, Ficsor
asserted. This is due to be completed and made public
soon after several vears of work (See RIGHTS, Vol. 4.,
No. 3).

Some points will also come under discussion in the
context of a proposed protocol to the Berne Convention.
A committee of experts will be convened by WIPO to
consider a protocol to update and expand coverage of the
Convention in November of this year, Ficsor said. The
WIPQ official added that a protocol to add but not take
away rights was preferable to a diplomatic conference to
revise the Bermme Convention which could open up the

ibility that rights might be diminished,
“?1 relation to publishers' rights, Ficsor said publishers

‘cannot hope that copyright can offer a general solution.
Publishers are not alwavs the owners of copyright. A
neighboring rights protection may be necessary.” If pub-
lishers agree, he said, “we would consider a neighboring
rights convention, possibly with Unesco.” On this point,
Ficsor's Unesco colleague del Corral said she did not see
why some publishers reject the example of phonograms
when they are protected on a double basis by both
copyright and neighboring rights.

Paul Nijhoff Asser had noted in his speech that *the
two international copyright organizations have made it
very clear to us that if we, publishers of this world, could
reach a consensus, they might help prepare a new interna-
tional treaty for the protection of publishers against the
unauthorized reproduction of their publications. Since
then, we have been discussing this theme very thoroughly"
and in a general way have concluded that “author's right,

ould no longer be considered the exclusive privilege of

e individual author; it may be a group of authors or
even a publishing house.”

On other points, WIPO copyright official Ficsor said:

~ he agreed with Baumgarten on the question of
private copying which can be a kind of scattered multi-
plicity which “may result in very serious infringements™;

the guestions of computer program protection, dis-
pute settlement and parallel imports and the distribution
right of publishers would be part of the Berne protocol
procedure;

— that moral rights are applied in a “reasonable way
in most countries” normally only when modifications of
the work amount to a prejudice to the reputation of the
author.

Unesco official del Corral said publishers should keep
the entire international community in mind and not just
the Western copyright-producing countries. She reminded
her audience that there are still 40 countries that do not
have any copyright laws at all.

Enforcing Copyright Laws

There was general agreement among participants that
a strong copyright law is the first step towards
strengthening protection and enforcement of rights on the
national level. Fred Kobrak, Consultant to the Associa-
tion of American Publishers, described efforts of pub-
lishers to work for stronger copyright enforcement by
means of law suits that are pending against copyshops
and foreign pirates in South Korea and elsewhere, Al-
though it is difficult and expensive to bring suits, the
publishers’ position is being steadily strengthened.

Katerina Czamecki, Vice President and Director of
International Rights, Macmillan Publishing Co., New
York, reviewed efforts of copyright-based industries in
the United States to exert pressure on the government to
enforce the law. " Copyright issues have not always been
able to attract political or government circles because
there has been a lack of conviction that such interest and
actions are justifiable on economic grounds.” An alliance
of copyright industries can be useful in pointing out the
significance of their contributions to the national econ-
omy, she said.

In the United States, the Intemational Intellectual
Property Alliance (ITPA) was able to press for improved
copvright protection, Czarnecki said, after it produced
documented evidence that the major copyright industries
affected by piracy were among the largest and fastest
growing sectors of the U.S. economy. The Alliance was
then in a position to push for action within the General
Agreement on Tariffs and Trade (GATT) for an agree-
ment on Trade Related Intellectual Property Rights
{TRIPS) and enforcement of bilateral trade sanctions
against countries that do not respect foreign intellectual
property rights pending adoption of a multilateral agree-
ment.

Crarnecki asserted that “Persistent economic prob-
lems, lack of necessary investments in education, lack of
professional training and lack of sharing knowledge are
most often the causes of piracy. Entrepreneurs can and do
expand it into a flourishing industry. Our experiences in
Taiwan, Korea, Singapore, Malaysia and Indonesia have
made us experts in detecting pirated editions.

“Many of us are aware that industry practices may
differ from country to country. We are also aware that
the privatization process currently under way in Eastern
European countries will be a long and tedious project. We
certainly eannot and do not expect our Eastern European
colleagues to put many of these organizations into place
over night. What we do hope to do is to give them ideas
and share experience . .. which may help them in becoming
active and contributing members of the intemational
copyright community.”

With Clive Bradley of the Publishers Association of
Great Britain presenting the basics, seminar participants
discussed the importance of establishing independent pro-
fessional associations to advance their interests in a
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market economy. In contrast to the role such associations
have played as part of state socialist regimes, sometimes
even providing the apparatus of oppression and censor-
ship, in a democratic environment they can defend free
expression and access to information, Bradley explained.
Often in alliance with a variety of other groups, they are
essential in defending the legitimate interests of pub-
lishers and making their voices heard on many issues
ranging from copyright policy to postal rates.

The Author-Publisher Agreement

The principle of contractual freedom was seen by both
Eastern and Western participants as essential to the
evolution of robust publishing industries everywhere.
There was disagreement, however, as to whether the
contractual relations between authors and publishers
ghould be left entirely free or restricted by law.

An eminent professor of copyright law, Wilhelm
Nordemann of the Free University of Berlin, discussed
this from various angles and sought to answer the ques-
tion as to what rights the publisher needs to acquire from
the author in respect to technological developments and
market conditions. In Europe, he noted, different legal
orders prevail - collective agreements in the Nordic coun-
tries, obligatory agreements in Eastern European socialist
regimes, limited specific restrictions in the middle
European countries. “A third group of countries, while
following the pure principle of contractual freedom in the
text of the law, show, in the harsh reality of publishers’
life, a factual restriction deriving from the power of
literary agents who control the market.

“¥You become aware of the lact that a legal system of
pure contractual freedom is not able to guarantee the
necessary balance of interests to both partners.”

Nordemann said he would prefer a few legal rules for
publishing contracts in Europe to leaving the matter
entirely up to unions. The compelling rule should be
“that the suthor, in principle, has to be given a fair
share. .. from any earnings whosoever makes by exploiting
his work.”

On the other hand, the publisher “needs all exploita-
tion rights the author is legally able to transfer” in the
light of “forthcoming developments of technology and
market conditions.” Only rights relevant to established
uses may be transferred, not for possible or theoretical
new technological uses. Included would be film rights,
dramatizing or other adaptation rights, new mass media
rights as well as so-called mechandising rights to exploit
protagonists from novels and heroes from tales on T-shirts
or other products or in advertising.

The publisher must be able to acquire all rights to
exploit the work in every possible way. “Otherwise he
probably will not be able to stand the market conditions
of the future...the multi media trusts are on their way,
and a publisher who wants to be more than a simple little
outsider, should dispose of all exploitation possibilities for

his catalogue; otherwise he would not be able to enter
into competition with the trusts,”

Publisher Pere Vicens, Chairman, Editorial Vicens-
Vives, Barcelona, told of the Spanish Law on Intellectual
Property Law adopted in 1987 which, for the first time,
regulates publishing contracts. Vicens reminded his East-
ern European colleagues that Spain had come out of a
dietatorship ten years ago “and with democracy we learn
every day to publish more and better books."

But he said that too detailed statutory control does
not promote authors’ and publishers' interests. There are
examples of overregulation in the new Spanish law, he
said, which stipulates that both the minimum and maxi-
mum number of copies to be published must be stipulated
in the contract. “It is difficult to understand why a
maximum of copies should be stipulated.” Publishing con-
tracts must have a time limit under the Spanish law. If a
time limit is not mentioned, the transfer of copyright is
automatically limited to five years,

Criticisms of these provisions and Nordemann's pr‘p
posal were voiced. Clive Bradley said Nordemann's *
not relate to the commercial world. Who can exploit all
rights? The small publisher can’t, and then the author is
trapped and is prevented from exploiting them in other
contractual arrangements... Why are we talking all the
time about limiting rights?" The GATT, the European
Commission and others on the international scene are
doing so increasingly, he said.

“1 plead that we move away from statutory regulation
in favor of freedom to negotiate.”

Exploiting Rights in the Agreement

The author-publisher agreement is the first step in
realizing the economic potential of a work. But there
must be action to convert the rights established in the
contract into economic value. Lynette Owen, Rights and
Contracts Director of the Longman Group UK. said that
in order to improve East-West collaboration changes
needed in the domestic legislation of Eastern countri
which prevent arrangements such as the assignment of
copyright to a publisher and restrict the rights granted to
the publisher.

“As long as limitations in the range of rights which can
be acguired by publishing houses exist, they greatly re-
duce the attraction for a foreign publisher to invest in an
Eastern publishing house, either as one of several share-
holders or in the form of a joint venture. Western pub-
lishers want a presence in the market but limits are a
disincentive to making an investment.”

Since publishing in the West is highly competitive and
investment in new projects is high “we try to offset our
risk by maximizing all possible ways of selling our books,”
said the Longman Director. *“This is why the acquisition
of as broad a range of rights as possible is so important to
G

“In the West, the range of nights which can be ex-
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ploited has expanded greatly over the vears as there has
been more business between different technologies, so
that now rights in books can be exploited in a variety of
different forms" all of which help to make projects
economically viable.

Increasing Use of Literary Agents

“Agents and representatives are becoming more and
more important in the sector of publishing, Spanish pub-
lisher Vicens noted. “For example, an author eannot
negotiate the transfer of his copyright for the publication
of his work by a Chinese publisher. He needs an in-
frastructure and professional help in order to manage the
promotion and circulation of his work. Under the old
system, these details were handled by the publishing
company. This is not the case nowadays., The literary
agent is getting stronger every day, A publisher may act
q a literary agent but he should then draw up an agent's

r representative’s contract besides the publishing con-
tract.”

Owen also commented that in view of the special
circumstances in dealing with East Europeans and the
present uncertainties in relation to currencies and rates of
payment, some Western publishers have decided not to
deal directly but to use intermediate agents specializing in
business in Eastern Europe. * However, I know that many
Eastern publishers now want to deal direct to acquire
rights in Western books,” she said.

The Polish publisher Grzegorz Boguta, Managing -
rector, PWN-Polish Scientific Publishers, cheered this
last statement and expressed the view that agents have
now become an obstacle to publishing relations between
East and West. " We lose money every week,” he said,
*because of the complicated chain of agents who do not
negotiate contracts or act fast enough. We want to write a
letter about that monopoly, especially to American pub-

hers. It is a tragedy.”

Gerd Pressl, a Yugoslav agent, replied that in the
present changing conditions * the only way for Western
publishers to deal with the East, to acquire rights and get
their money from those countries is to use reliable
partners.”

Collective Licensing of Rights

Germany had a special position in the context of the
seminar. First there was the recent incorporation into the
West German copyright system of the five Eastern
Linder. And second, Germany led the world in collective
administration of rights. The concept, which brings within
copyright acts which would otherwise be acts of piracy,
was described by Gerard Pfenning, Managing Director of
the Verrwertungsgesellschaft Bild-Kunst. The Germans
have applied collective administration to musical works,

to transmission and reception of broadeasts, to rental, to
press digests, to reproduction and transmission of artistic
works, he reported.

“Copyright is meaningless without implementing
mechanisms and reproduction rights organizations (RROs)
are one of the best," asserted Joseph S, Alen, Vice Presi-
dent of the Copyright Clearance Center, Salem, Mas-
sachusetts. Alen, who also acts as Secretary General of
the International Federation of Heproduction Rights
Organizations (IFRRO), presented the case for collective
licensing of photocopying as “ the only way the problem
of photocopying can be solved on a global basis. If piracy
is too bad, publishers will stop supplying works to those
countries. Most of Eastern Europe is ripe for joint ven-
tures. The establishment of RROs would be a symbaolic
gesture” that would demonstrate dedication to the princi-
ple of copyright and thereby encourage investments, Alen
said.

Hungarian official Peter Gyertyanfy, Director, Legal
Department, Artisjus, who chaired the session, conceded
that there were “special difficulties in introducing reprog-
raphy in Eastern Europe.” But he said that this is a bad
moment to start this justified project because *we're
bankrupt.”

News and Views from the East

Piracy Grows in Poland

Copyright protection is deteriorating in Poland with an
“explosive growth of piracy” while the government drags
its feet on the enactment of a new stronger copyright law,
Grzegorz Boguta declared in one of the strongest state-
ments made by an Eastern European. (See text on page B)

The former underground publisher, speaking for the
Polish Chamber of the Book of which he is President,
expressed “deep anxiety over the situation which devel-
oped in the past year in the Polish publishing and book-
selling market. Piracy on a mass scale is plainly visible.”
There is reason to fear, Boguta said, that this piracy will
become a major threat to the survival of Polish publishers
and “will become a link in the chain of international
piracy.”

Boguta called for enactment of a new copyright law.
Outdated copyright and unfair competition laws repre-
sent “a major obstacle to suppressing piracy...and the
Chamber has noted with apprehension the continual post-
ponement of tabling the draft of a new Copyright Act.”

Regional Strife in Yugoslavia

Martin Znidersic, Professor of Publishing and Booksell-
ing at the University of Ljubliana in Yugoslavia, said that
unless conditions improved in his country, it would fall
behind both Eastern and Western Europe.
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Slavko Pregl, Managing Director of a literary agency,
East West Operation Ltd. in Ljubliana, said that as a
result of regional conflict the national publishers associa-
tions could very well break up. Regional groupings would
strengthen local languages and cultures, he said.

In the meantime, many new publishers have sprung up
and some are doing well even while publishing only a few
titles. Others are closing their doors in the face of compe-
tition. Last fall, copyright protection of computer soft-
ware was introduced. “Reprography remains the big
problem. There are serious problems of piracy and we will
work on this question” and try to improve copyright
protection generally,

Czechs Need Copyright Specialists

Czech lawyer Vera Stranska reported that a number of
private publishers have come onto the scene in
Czechoslovakia since the end of 1989 but that publishing
in that country suffers from a certain confusion about
copyright and other publishing matters. In the past * pub-
lishers thought they could do nothing,” she said, " then
they thought they could do anything.” There are stocks
of old books that no one buys; sometimes two publishers
publish the same book.

Stranska stressed that lack of knowledge of copyright
law, despite enactment of a new, somewhat revised
copyright law which came into effect in June 1990, was
holding her country back. ¥ There are few specialists in
this field of law, few lawsuits, little practice. Where there
is no prosecutor there is no judge.” She called for interna-
tional assistance in helping to build expertise through an
exchange of information and specialists.

A Report from Bulgaria

A Bulgarian speaker said piracy was more the result in
his country of a desperate economic situation and lack of
legal culture than a cynical desire to cheat authors and
foreign publishers whose works they licensed,

Dimitar Zlatarev, representing two publishing houses,
KIBELA and “ABV,"” warned, however, that Bulgarian
publishers did not always accurately report print runs to
foreign rights holders. It would help if western publishers
were willing to accept some payment in Bulgarian cur-
rency, he suggested, and work to develop a relationship of
mutual trust and confidence.

In another session Zlatarev said he wanted to round
out the picture of Bulgarian publishing which is now
entirely private but struggling desperately for survival.
Because of the need to make profits, there has been a fall
in titles published and better quality publishing is losing
out for the time being to the popular and /or erotic. The
only censorship is economic and there is a continual paper
crisis. He called on the West to help with paper supplies.

In Bulgaria authors can transfer rights to publishers
and deal directly with agents and publishers. Copyright
law revision is pending before the Bulgarian parliament
and Bulgaria is party to the Berne Convention “with
which we have complied as far as we could.” Translations
are not protected, however. This should be covered by
new copyright legislation, he said.

Copyright Revision in the Soviet Union

The draft of a proposed new Soviet publishing and
copyright law was circulated by Marat Shishigin, Presi-
dent of the new independent Association of Soviet Pub-
lishers which groups 140 large publishing houses that
produce four-fifths of all books in the US.S.R. *“We will
collect comments and make amendments. There is time to
make changes,” Shishigin said. New copyright legislation
will move the Soviet Union towards Berne Convention
levels of protection. The existing 25-year copyright te
will be replaced by a term of the life of the author plus
years, for example. There will be protection for computer
software and data bases.

The fundamental principles of copyright law are em-
bodied in the civil law which eivil courts enforce, Shishi-
gin said. Each republic has its own civil code and there
are differences in both law and practice in the republics.
The Soviet publisher was asked by Denis de Freitas,
copyright adviser to the Publishers Association, London,
how it would work out in practice if the new Soviet law
on copyright corresponds to the Berne Convention but
those of the republics do not. “This creates a strange
situation™ for application of the Convention, de Freitas
said,

Shishigin replied that this matter would have to be
resolved and also that the present wide exemptions for
guotations and other purposes in the Soviet copyright law
would have to be modified and limits introduced. But he
added that copyright, along with many other questions, P
linked to economic developments and will be settled “on
after our economic problems are solved.”

He described the process by which the Soviet Union is
moving towards free market publishing. * We are eager to
develop relations with foreign publishers. There are no
restrictions on such international relations.” A law
adopted in June 1990 guarantees freedom to publishers to
administer their own finances. *We brought too much
bureaucracy, red tape to these relations, Now everything
is based on bargaining between authors and publishers.”

The monopoly of the Soviet Copyright Agency (VAAP)
has been abolished and publishers may now conduct rela-
tions with foreign partners completely independently of
the VAAP if they choose, Shishigin said. Royalty rates
are still set by decrees, but “we are moving from fixed
agreements to free ones,” he said. In response to allega-
tions by a Dutch publisher present who said his company
had forwarded $20,000 to VAAP in a deal but that the
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author had received only 10 percent, Shishigin said VAAP
had now reduced its commission on deals with foreign
publishers from 25 to 15 percent. Taxes are also levied by
the state on such deals.

A continuing government monopoly over paper sup-
plies hampers the development of publishing. “We can't
allow this situation to continue where we are nol meeting
the needs of students.”

Renewal in Rumania

“We wish to become a part of Europe again after a
long cultural isolation. The Rumanian culture belongs to
Europe and the Rumanian publishers have to concentrate
their efforts to support this idea.”" This is how Georgeta
Moldoveanu concluded an eloguent statement on the
situation in her country. As Foreign Rights Representa-
tive of Humanitas Publishing House, Bucharest, she de-
scribed how December 1989 “set free the hopes we
‘.umanian publishers had long cherished.”

Since then, about 400 private publishers have appeared
on the scene as competitors to state publishers to help
meet “a terrible hunger for books, for information... Any
beginning is confusing and has its negative side due to the
lack of professionalism and specialization. In this respect
I would mention the case of pirate editions (not knowing
or ignoring on purpose the copyright and royalties condi-
tions), deficient translations, the proliferation of cheap
literature.”

Confusion reigns where copyright is concerned, she
said, “vet the artists unions have been preoccupied with
the setting up of a legal framework that should protect
the author's rights, Such a law is now being discussed and
is on its way to be legislated.”

In foreign relations, Rumanian publishing houses still
are not allowed to pay royalties beyond a certain level
and may not pay them in convertible currency. This
limits the acquisition of rights to valusble translations

necessary for filling in the gap” in Rumania’s cultural
nd educational life. “This is why Rumanian publishers
have been constrained to appeal to the kindness and
understanding of the foreign publishers, obtaining thus
the copyrights in special conditions... And I would like
to point out that we did find the understanding we
needed, many of the foreign publishing houses granted us
help through this difficult situation.”

A Changing Hungary

“The Hungary of the 1990's is not the Hungary of the
1950's,” insisted Peter Gyertyanfy, Director Legal De-
partment, Artisjus. The Hungarian copyright law has
been modified over time and corresponds generally to the
provisions of the Berne Convention, he said. But
Gyertyanfy and other Hungarians present said that the
law needed further revision in the light of economic and
political changes taking place in the country. It is being

revised, primarily to combat piracy which is now raging in
Eastern Europe, Gyertyanfy said. With regard to piracy
he conceded that it was “substantial in Hungary and we
hawve never done our best” to combat it.

“But we don't have to start from zero,” the Artigjus
official said. " We would like to enlarge the field of activi-
ties of publishers and makes licensing easier, but we can't
agree that there should be no rules and regulations in the
copyright law covering author-publisher contracts. That
would leave authors defenseless. A code of practice works
in the United Kingdom case law context. Hungarian law
has to adapt itself to the practice of the Spanish, Austrian
and German laws which have such rules in their copyright
law.”

Istvan Bart, Corvina Publishers Director who is on the
Board of the Hungarian Publishers Association, said
Hungary was passing through a *twilight period. A lot
has loosened up, including copyright. There is a general
sense of lawlessness. Copyright will return but only with a
return of the role of law in the country. We are still in an
interim."” It is possible “to overregulate authors in many
cases against their own interests. A new law will not begin
from scratch but the lawmakers will have to rethink the
cornerstones, the role of publishers, the political issues."

Bart said the Hungarian government was divided on
privatization. “1 don't know when it will begin if at all.
One section of the government coalition sees publishing as
a way of protecting national culture from foreign invest-
ment. The Minister of Culture has turmned down all at-
tempts at privatization.” If privatization comes it is not
going to be “a rose garden,” Bart added, because the
state-owned publishing houses are inefficiently run and
overstaffed and will have to be drastically reorganized.

“In the meantime, new publishing houses are growing
because they are so much better off. Profit is a dirty
word. Authors expect publishers to lose money. This will
continue until a market economy is fully in place.”

IPA Secretary Koutchoumow responded that unfor-
tunately “profit iz still a dirty word in Eastern Europe
and in some segments of the West. In developing coun-
tries this has helped to create a disaster. Profit-making is
the most important responsibility of publishers."

Resolution: Concerning
Copyright Piracy

The Polish publishers associated with the Chamber of the
Book express their deep anxiety over the situation which
developed in the past vear in the Polish publishing and
book-selling market.

Read by Grzegorz Boguta, President of the Polish Chamber of

the Book during the [PCC “East meets West" seminar in
Hamburg, March 1991.
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Piracy on a mass scale ig plainly visible, extending to
all areas of trade in intellectual property but linked above
all with the trafficking in written materials. It is not only
a question of a quantum leap, but especially the increas-
ingly professional nature of abuses in the form of ever
larger press runs with steadily improving technical qual-
ity.

There is good reason to fear that such piracy which, in
view of low press runs and primitive reproduction meth-
ods in the past, did not represent a serious threat to
publishers and authors, will become a major threat now
and, what is more, will become a link in the chain of
international piracy, through international arrangements
for illegal production and trafficking.

Such a situation also significantly erodes Poland's pre-
stige and credibility on the intermational forum as an
efficient and trustworthy economic partner.

It is sadly noted that the phenomena of piracy, spread-
ing under a variety of guises, fail to meet with an ade-
quate response. This reinforces the sense of impunity on
the part of the violatars, In effect, the illegally churned
out copies are beginning to surface in the bona fide
wholesale and retail book trade. There are multiple causes
behind the explosive growth of piracy, not all connected
with state responsibility for proper legislative safeguards
and an effective system for extracting copyright protec-
tion.

The suppression of piracy requires above all an active
posture on the part of those entities whose rights are
being infringed, in particular producers and publishers,
Unless actively used, even the best legislation will be a
dead letter.

Yet there are only a few cases in which resort was
made to the courts to redress the consequences ensuing
from piracy, With respect to computer programs, where
the number of violations is certainly the highest, there
has not been a single case of court ligitation. The number
of court cases in other fields, such as books, audio or video
cassettes, is negligible. One realizes that litigation through
the courts is costly, cumbersome and often not very
profitable. Yet such actions are imperative, for the sake of
preventing future violations. These have to be matched
by sufficient publicity.

We appeal for a focusing of efforts in this area. Our
Chamber extends an offer to coordinate such efforts and
to initiate actions designed to suppress directly any in-
fringements of the rights of publishers, be they domestic
or international.

We are counting on the support of prosecution and
police agencies, as well as the fiscal and customs adminis-

tration. Struggle against piracy requires above all a change
in the attitude towards such deeds by prosecutors. To
date prosecution agencies have all too often quashed any
complainis of piracy due to the ‘negligible degree of social
harm' invalved. This is a misguided practice which results
in major social damage. We expect the prosecution and
police agencies not only to join actively in prosecution of
piracy through the courts, but above all to assist in
detection of piracy phenomena and the determination of
the scope of the infraction. It is the difficulties in amass-
ing the evidence required to identify the perpetrator and
the scale of piracy which have stood in the way of more
active enforeement of copyrights. The prosecution and
police: apparatus has at its disposal many times more
effective methods, compared with an entity operating
within the confines of private law.

Piracy frequently at the same time involves tax and
customs violations. Hence it is important to take due
account also of these aspects as well,

A major obstacle to suppressing piracy is presented by
the outdated provisions of the Copyright Act currentls
applicable in Poland. The same is respectively true of the
legislation governing unfair competition.

The Chamber has noted with apprehension the contin-
ual postponement of tabling the draft of a new Copyright
Act with the Parliament. It is feared that the draft could
become an object of unending discussions, to the detri-
ment of the wvalues which should be safeguarded by
copyright law.

It is with great concern that we have noted the at-
tempts to eliminate several provisions from the copyright
draft to which we attach great importance. For instance,
one could mention in this context the proposal to reduce
the more severe punishment stipulation in the draft for
acts of blatant violation, reducing the scope of available
recourse under civil law, to eliminate domaine public
payment, royalties for so-called private copies for repro-
graphy. We have also been astonished at the proposal for
eurtailing the protection of computer software, and pa
ticularly an “amnesty’ for the infractions committed prior
to entry into force of the proposed bill. Such proposals
run counter not only to earlier proposals which have met
with general acceptance, but also counter to international
trends.

We view adoption of a new Copyright Act affording
effective protection of the level provided by the world's
best copyright provisions as a task not to be delayed. We
consider it also imperative to have Poland accede to the
international covenants governing the suppression of
piracy in all domains covered by copyrights.
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What Publishers Need in National Copyright
Laws
by Maarten Asscher

The concept of copyright is so simple that it is almost
impossible to formulate its essence in a few words. Yet
when talking about publishing and about what publishers
need in national copyright laws, one absolutely has to
take a preliminary breath of copyright air, before one can
pronounce oneself with reason on the theory and practice
of the book industry.

Publishing and copyright are indissolubly linked to
each other, in any country where the freedom of expres-

on and the liberty of the press are rightly considered to
among the cornerstones of a free society. Of course,
without copyright there can be printing of books and
periodicals, and there can be distribution and bookselling;
but without copyright there can be no truly enterprising,
innovative, competitive publishing. Similarly, without
publishers there can be authors, who create works that
are paid for and distributed by state institutions; but
that is no copyright, which enables authors to decide
exclusively how, where and when to express themselves,
and to whom and under what conditions to entrust the
dissemination of their works. Copyright, if yvou will per-
mit a simplification for the sake of my argument, is the
umbilical cord which links publishing with the freedom of
a democratic culture.

This is precisely why a seminar such as this is not only
a timely and useful evaluation of the necessary progress
in the field of copyright in the countries of Central and
Eastern Europe, but also a fundamental exchange of

eas, as they spring right from the heart of the new
istorical order that is establishing itself in Europe.

If we view copyright, as | have just proposed, primarily
as a democratic cultural system, we should realise that
copyright, as all legal systems do, has regard both on
society as a whole, and on the individual. These two *legs’
on which copyright stands, correspond to the two main
philosophies of copyright, as they have developed in
Europe over the past three centuries,

The oldest system is the Anglo-Saxon copyright
doctrine, which is in its essence a system for the exclusive
trading of literary and artistic works. This system gives
the owner of the copyright the possibility of keeping

Maarten Asscher is Editorial Director of the trade publishing
firm Meulenhoff Nederland bv of Amsterdam and current chair-
man of the Copyright Committee of the Roval Dutch Publishers
Association. He delivered this talk before the IPCC * East meets
West” seminar in Hamburg on March 14, 1991.

others from marketing or unlawfully using the protected
work. So essentially, the English / American system is an
ECONOmic One,

The other system is the continental European philoso-
phy of ‘droit d'auteur.' Very much inspired by the ideas
of the Age of Enlightenment and of the French Revolu-
tion, this ‘droit d’auteur’-tradition focuses on the individ-
ual; the artist, writer, composer, sculptor, architect etc.
whose paternity of a unique creation is the justification of
and the starting point for protection. Thus, in its origin,
this system is a cultural one.

Now these two theoretical systems, which [ have grossly
simplified here, are not so diametrically opposed as would
perhaps appear from their definitions, the one having
regard on matters economic and the other based on cult-
ural considerations. On the contrary, any copyright sys-
tem will by nature have to be more or less a combination
of these two philosophies, will have to find a balance
between economics and culture, between the exclusive
right of the individual and the needs of society as a whole.
In other words, copyright should always be both a system
of ereativity, by which individual creation of literary and
artistic works is encouraged and rewarded, and also a
system of trading, enabling the dissemination of these
works on a economically viable, selfsupporting basis, which
means independent from the state. Formulated thus, it
becomes clear why and how the law of copyright is at
once the charter of free expression and the basis of all
publishing activity.

So far, I have repeatedly used the words ‘economics’
and ‘culture’ in their most generally accepted sense, but
before probing deeper into the question posed by the title
of my talk, I would like to attach a word of warning to
these two concepts, for they play a deceptive role in the
background of any discussion with legislative authorities,
state institutions, unions of authors, associations of
libraries or universities, where copyright and the publish-
ing industry are concerned. 1 like to call this *The Para-
dox of Publishing,’ and it goes as follows. When for
example, as a publisher, you denounce the fact - as is the
case in my country, the Netherlands - that more scientific
works are photocopied each year than are actually bought,
or the fact that more books are lent by state and school
libraries than are actually bought in the bookshops, the
reaction will be: but you are a cultural industry, and the
works of authors should be available to everybody at the
lowest possible cost. And now comes the paradox: if, as a
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publisher, you claim a certain role in copyright or other
legislation by virtue of the fact that publishing is indeed a
creative, cultural profession, the reaction will be: but
publishing is a regular industry like any other, you invest
money which you have to earn back, and you make
profits like any other trade.

This is “The Paradox of Publishing,” that in economic
legal debates wvou are an outsider, because you are a
producer of cultural goods, and that in cultural legal
debates you are equally an outsider, because you are a
merchant, earning your money with the works of authors.

A few years ago, during a particularly heated discus-
sion on this subject in a general meeting of the Dutch
Copyright Society, a lady rose, and asked the Dutch
copyright community: ‘But what in heaven is the dif-
ference between a publisher and a soup manufacturer!.’
‘The Paradox of Publishing' forces you to answer such a
question seriously: that a publisher differs from a soup
manufacturer, because 1 book written by an author is
different from a tin of soup filled by a machine or a
manual worker, because the intellectual creativity em-
bodied in the text of a book can be copied, electronically
stored, plagiarized or otherwise appropriated by others
than the copyright owner, while a tin of soup can only be
heated and consumed, because the copyright owner has a
right to any income from the secondary use of the crea-
tion embodied in the work, while the soup manufacturer
recoups his invistment and makes his total profit on the
first and only sale of his product, because the secondary
use of a published work, such as photocopying or public
lending, can be most damaging to its primary exploita-
tion, for which the soup manufacturer need not fear, ete.
ete,

In short, we have to explain our profession unendingly,
to copyright experts, to authors, to librarians and some-
times even to other publishers, who have a too short-term
outlook on their own profession. But most of all, we have
to explain our industry to our national legislative authori-
ties, because it is in the national copyright laws that the
economie strength and cultural independence of the pub-
lishing profession is most fundamentally locked.

That brings us back to the question voiced by the title
of my contribution: *What do publishers need in national
copyright laws? The answer to that question necessarily
has the character of a shopping list, so 1 trust 1 will be
forgiven if we go point by point over the items on that
list. In order to establish some measure of structure in
these copyright desiderata for publishers. 1 have divided
our shopping list in four main theses, which in turn can be
divided into several more specific needs, indispensable to
a proper functioning of an independent publishing in-
dustry.

1) The national copyright law should guarantee a rea-
sonable level of protection. In accordance with the princi-
ples of the Berne Convention, which most Central and
Eastern European countries have subscribed, the protec-

tion should run from the sole creation of the work until at
least fifty yvears after the author's death, and this protec-
tion should clearly distinguish between the economic and
the moral rights connected with authorship. Authors and
warks originating in any country that is a party to Berne,
should qualify for protection irrespective of the national-
ity of the author or the place of creation of the work. A
legal entity like a publishing house should be treated as
author of a work, and thus as the first owner of the
copyright, when the work originates with the publisher,
as in the case of collective works, compilations or com-
posite works. Also, when the work is created under em-
ployment contract, the emplover - the publisher - should
be deemed the first owner of the copyright, at least
through a legal presumption of assignment. Abuse of
copyright should be considered not only a case for civil
law, but also a criminal offence, with the possibility of
heavy fines and prison sentences, as well as powers of
gearch and seizure. And in case of infringement, the exelu-
sive licensee should be allowed to ask for an injunction o
to go to full trial on an equal footing with the copyright
owner himself,

2y The national copyright law should not contain any
legal imitations or exceptions to copyright protection,
unless they be formulated in the strictest possible manner
and contain a proviso for reasonable remuneration. Use
of copyrighted works for whatever educational, academic
or similar purposes, or use by state libraries or other
official institutions, should never harm the legitimate
interests of authors and publishers. Only where quotation
and the reporting of current events are concerned, a
‘fair-use'-exception without any remuneration is accepta-
ble, provided always that the source is given due credit,

3) The national copyright law should allow and even
encourage authors and publishers to make use of and to
invest in new technologies of production and dissemina-
tion, by protecting works irrespective of the technica
method with which they are fixated. Computer programs,
databases and in general electronically stored information
can only be a subject for exploitation if the author and
the publisher, by means of an exclusive right, are given a
fair chance to recoup the labor and money invested in
such newly formed works. In view of the nature of these
new technologies and their economic and social impor-
tance, this copyright protection should not put unrea-
sonable demands on the degree of originality that goes
into a computer program or an electronic compilation of
data, and the necessary exclusivity should include not
only downloading but also storing and input.

4) The national copyright law should leave the author
and the publisher free to negotiate the terms of their
publishing agreement. The necessary protection of the
single author, who - if left to himself - would not always
have sufficient bargaining power, should come from a
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generally accepted code of practice or model agreements
between authors and publishers, and from the pressure of
literary agents and authors’ trade unions, But the mutual
rights and obligations in an individual publishing agree-
ment should not be imposed by the state in a copyright
law. The economic rights in the copyright should be
transferable without impediment, either in the form of
assignment in writing or construed as a license. This
should give the publisher unambiguously and with the
exception of all others the right to publish and distribute
the work, at least for a certain period of time, in certain
territories or languages, and in one or more formats, as
may be specified in the contract. As to the moral rights
connected with authorship, the national copyright law
may pronounce the right to paternity of the work in-
alienable, but where the right to integrity of the work is
concerned, some measure of nuance is required to allow
for the customary editing of a work and similar modifica-
tions that do not distort the essence of a work nor harm
he author’s reputation; on the contrary.

This concludes for the moment our shopping list, but
though our bags are heavily filled, of course the list does
not pretend to be exhaustive. It does pretend, however, to
show that the legal needs of publishers are a natural
continuation of the legal needs of authorship. One could
even say that only until the publisher's needs in the
copyright field have been satisfied, does the legal concept
of copyright acquire its societal dimension. The unique
creation by an author, protected by his exclusive
copyright, only serves its purpose if the copyright system
also enables a publisher to distribute the work unimpeded
and on an exclusive basis, so as to be able to reap the
income for the author and for himself, according to the
sales of the work and the secondary use that is being
made of it.

Over the past decades the many different types of
rights embodied in published works have increasingly
become a separate object of trading for the publisher,
.pnrt from the regular sale of copies of the published
work. Reprographic rights, lending rights, television, cable
and satellite rights, film and video rights, book club
rights, electronic rights, etc. ete. Together, these dynamic
and immaterial methods of exploitation are sometimes
even more important financially than the sale of a few
hundred or a few thousand material copies of the work.

The unpleasant side of all these new ways of exploitation
is that they also provide new ways of access, and often
free access, to a published work. The necessary 'free flow
of information’ is misinterpreted as a ‘flow of free infor-
mation.' Thus the publisher is confronted with myriad
uses of his publications by reprography, public lending
and piracy. In such cases the copyright of the author does
not always provide the publisher with sufficient tools to
protect the normal exploitation of the work.

It is this development that has sparked off a discussion
on the necessity of a separate publisher's right, apart
from and parallel to the author's copyright. Whether such
a publisher's right 15 indeed suited to these needs, and
whether such a right should have a quasi-copyright char-
acter or should rather be lodged in the laws against unfair
competition, are questions that need not bother us here
and now. Moreover, although perhaps a general basic rule
could be agreed upon at the level of an international
convention, all legislative details would have to be worked
out per individual country, depending on the national
publishers protection already provided.

For this moment it is important that at the end of our
shopping list we realise that it is not only a work of
authorship that we wish to protect, but also an ensuing
product, of which not only the cultural valie has to be
protected, but also the economic price. Without a proper
return on the investment made, including a decent profit,
no publisher can possibly remain in business for longer
than his starting capital lasts,

*“What publishers need in national copyright laws’ is a
question, as we have seen, that forces us to explain our
profession to national authorities, to consumer organiza-
tions, to libraries, to universities and to lawyers, What is
our research, what is publishing initiative, acquisition, the
forming of authors' teams, what is editing, compiling,
production, electronic storage and display, what is
marketing, physical and on-line distribution, promotion,
ete. ete. As my friend Paul Nijhoff Asser recently ex-
claimed: ‘They have to be told over and over again. And
the word ‘they’ in this connection means everybody but
ourselves, and sometimes even ourselves. It is one of the
prices we have to pay for being able to publish what we
want, how and when we want to publish it, in full and
free agreement with our authors. The value of that free-
dom can never be overestimated.

Protection of Titles

It is important not only to develop a book or journal but
to protect it legally. Titles are a case where this rule
cannot always be effectively and easily applied. Confusion
in the marketplace and even law suits result from lack of

information about title protection. Both authors and pub-
lishers want to protect the titles of their works. Where
and how can this be done?

In response to this sometimes puzzling question, the
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International Publishers Association (IPA) has conducted
a survey on this subject which falls on the borderline
between copyright, trademark and unfair competition law.

The IPA reported, on the basis of information received
from 21 of 50 countries where member associations exist,
that protection is possible under one or the other of these
laws in many, but not all, countries,

“Owing to what is at stake, in other words, the heavy
investments involved, we would like to encourage pub-
lishers to use all legal means in order to guarantee the
protection of their book and collection titles,” the IPA
gaid in announcing the results of ita survey.

A number of member associations reported that they
were conducting activities designed to avoid confusion
and conflicts between publishers over book and collection
titles, Several associations are willing to provide legal
advice (Argentina, Brazil, Germany and Israel). Some will
mediate disputes (Colombia and Israel). The German as-
sociation, which requested the IPA survey, will take legal
action in cases of general interest.

Registration of titles is required in some countries to
assure protection. Publication of registered and [uture
titles is undertaken by the Argentine, Brazilian, French,
German, lsraeli, Dutch, New Zealand, Nigerian, Portugese
and ULS. publishers’ associations. The French book pub-
lishers” trade journal, Livres Hebdo, publishes announce-
ments by publishers of titles they have reserved for future
LS,
While there is no international protection of book and
collection titles &8 such, the survey revealed that for
countries that provide protection for book and collection
titles under copyright, trademark, unfair competition law
or combinations thereof, this protection is then extended
internationally to countries party to the relevant interna-
tional conventions.

All the countries queried except Indonesia are party to
either or both of the international copyright conventions
(The Berne Convention and the Universal Copyright Con-
vention (UCC)) by which they are bound to respect the
principle of national treatment. That means that protec-
tion granted to national titles applies to works of the
other member States.

Protection Under Copyright

Some copyright laws guarantee the protection of book
and collection titles under specific provisions and others
under their general provisions.

Countries that provide specific protection of titles in-
clude: Brazil, Colombia, Denmark, France, [taly, Portugal
and Spain. These differ from country to country and in
many cases the protection granted is independent from
any requirement or formality such as registration of titles.

Most of them “aim at avoiding the ‘confusion’ among
the consumers of works of the mind which may occur
when using an identical or very similar title for different

published works,” the IPA stated in its report on the
survey. “ Consequently, the purpose is not only the pro-
tection of the exact wording of a title but also the ban-
ning of the use of so similar a title that it is likely to
confuse consumers. Clearly this is not purely ‘copyright-
type' protection but it refers to an ‘unfair competition-
type' protection.”

The Brazilian legislation, for example, extends protec-
tion granted to literary works * to its title, provided that
the latter is original, and is not likely to create confusion
with that of another work of the same type, disclosed
previously by another author,”

The Danish law provides: " A literary or artistic work
may not be made available to the public under a
title...capable of causing confusion with a previously
disseminated work... If the dissemination of the latter
work had taken place less than three months prior to the
publication of the other work, (this provision)...shall not
apply unless it may be presumed that the confusion was
intentional.”

Under the French copyright law, * the title of an intel-
lectual work, insofar as it is original in character, shall
enjoy the same protection as the work itself. Even if the
work is no longer protected . .. no one may utilize a title in
order to distinguish a work of the same kind under
conditions capable of creating confusion.”

Protection of periodical titles is included in Brazilian,
Colombian and Portuguese copyright laws. It usually ex-
pires at given times after the appearance of the last issue.
In Portugal the protection of newspaper and other period-
ical publications’ titles is subject to registration.

Protection of titles is ensured by the general provisions
on copyright in Canada, Germany, Hungary, Israel,
Nigeria and Switzerland applicable to literary and artistic
works — in other words, if they are original works. This
protection relies on a small number of court cases.

Trademark Protection .

Trademark legislation offers another way to protect
titles, especially of collections and periodical publications.
This is the practice in Argentina, Brazil, Canada, Den-
mark, France, Germany, lceland, Spain and the U.S.A.

Generally, protection depends on deposit and registra-
tion of the trademark. Registration can sometimes be
made before the title is actually used, provided a bona
fide use is demonstrated. The title may also have a
connection to its source — the publishing company, for
instance. These trademark laws sometimes exclude cer-
tain types of titles or have other special provisions. For
example, in the United States protection is limited to
periodicals and series of book titles. Non-distinctive titles
may not be registered.

Frequently titles are published in official bulletins.

Protection of foreign titles, according to the informa-
tion received by the IPA, is guaranteed in Argentina, in
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France {following deposit with the National Institute of
Industrial Property (INF)), in Canada and in Spain (pro-
vided registration is made by a resident),

Laws on unfair competition intervene only when the
rules of competition have been infringed. Damage suffered
by the plaintiff by reason of the misuse of a title has to be
PIOVETL

Countries where unfair competition laws may apply to
titles include: Australia, Canada, Denmark, Switzerland
the the United Kingdom. So-called * passing off” in the
United Kingdom is applicable normally when a combina-
tion of the layout of a volume, which includes the name
or a similar name that has value, is used together with
the layout of the name on the cover.

Editor's Note: The report, The Protection of Book and Collec-
tion Titles, a survey based on the answers from 21 Associations
to an IPA questionnaire, may be obtained by writing the [PA
Secretariat in Geneva,

. ]

News in Brief

Publishers Crack Down on Illegal
Copying

In a significant victory for publishers, a U.S, federal court
has found a major national chain of copyshops guilty of
copyright infringement for making anthologies by copying
excerpts of protected works and selling them to students
around the United States without permission of the rights
holders,

In a decision handed down on March 28, a U.S. Dis-
trict Court in New York court ruled in favor of eight
publishers and slapped a fine of $510,000 plus attorney’s

and costs, on Kinko's Graphics Corporation. [t was
ane of the largest statutory damages awards ever made in
a U.S. copyright case.

At the same time, the court enjoined Kinko's from
continuing to make anthologies of copyrighted works
without permission and prepayment of fees,

[t is not known whether Kinko's will appeal the deci-
sion. But the decision was expected to strengthen pub-
lishers in their campaign to protect copyright and license
copying through reproduction rights organizations
{RROs),

Judge Constance Baker Motley agreed with the pub-
lishers on virtually every point of their complaint, lodged
against Kinko's in the spring of 1989, and underscored the
"willful' nature of the copyright infringement.

Kinko's had argued that the copying was “fair use”
under the U.S. copyright law. The Court rejected this
argument, however, on ground that Kinko's creation of
the anthologies was for commercial purposes, that they

reproduced critical parts of the books copied and that

their sale impacted unfavorably on the publishers' sales of
books and collections.

The campaign against illegal copving is being vigor-
ously carried forward in other parts of the world as well,
In Italy, judges are intervening more frequently against
illegal photocopying. A copyshop in Venice, for example,
was recently found guilty of copyright infringements even
where “self-service” photocopies of works were made by
customers. In Florence, a judge ordered seizure of
hundreds of copies of entire works in 12 copyshops at the
request of six Italian publishers.

- .

And in London, the Copyright Licensing Agency (CLA),
took successful action against the giant securities house,
Morgan Stanley, which admitted having made 23 illegal
copies of the book, Warrants, Options and Convertibles
by Quintin Price published by IFR Publishing Ltd.

When the CLA, which is the U.K.'s RRO, took legal
action, Morgan Stanley admitted having given a copy of
the illegally photocopied book to a potential client, Later
it was disclosed that an additional 22 copies were being
used in-house on the the Japanese warrants desl.

If the books had been purchased they would have cost
about $2,932, In an out-of-court settlement, Morgan Stan-
ley paid compensation of $6,851 and delivered up the
illegal copies with an undertaking against further
copyright infringements.

The CLA presented a cheque to the author. The pub-
lisher waived its share, giving the money instead to the
CLA Fighting Fund to help finance further legal actions
to protect authors and publishers. CLA Chief Executive
Colin Hadley said “companies cannot expect to get away
with ignoring the law of copyright, they must remember
that not to comply amounts to stealing from both author
and publisher. By being a licensed copier, Morgan Stanley
not only would have had a clear conscience, they would
have saved themselves a lot of money as well.”

U.S. Supreme Court Rules on
Phone Directories Implications

The U.5. Supreme Court has reaffirmed the long-standing
copyright principle that facts are not copyrightable but
that compilations of facts may possess the requisite origi-
nality for copyright protection.

In a unanimous decision of major significance for pub-
lishers and the public in a world increasingly driven by
information, the high court sharply distinguished between
the narrow category of unprotected compilations such as
telephone directories and the hroader category of other
compilations, including data bases.

The listings of names and addresses in telephone direc-
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tories fall into the category of unprotected facts and are
hence not protected by copyright, the court decided in the
case of Feist Publications Inc. v. Rural Telephone Service
Co. Inc.

In so deciding, the high court overturned the lower
courts and also dealt a death blow to the “sweat of the
brow" test for copyright protection adopted by some
jurisdictions in other cases. The theory that the “sweat of
the brow,” - the considerable effort and labor involved in
creating a compilation - should be rewarded by copyright
protection rather than the originality of the product, was
mistaken, the high court said. An opinion written by
Justice Sandra Day O'Connor, said that theory eschewed
the fundamental axiom of copyright law that no one may
copyright facts or ideas.

The Kansas telephone company Rural has successfully
sued the publisher Feist for copyright infringement in the
lower courts for making use of its listings in an area-wide
telephone directory Feist published.

In overturning the lower courts, the Supreme Court
took the “narrow"” route advocated by the Association of
American Publishers (AAP) and the Information Industry
Association (IIA) in friend-of-the-court brefs which
argued that the copyright status of telephone listings
should not determine copyright protection for compila-
tions generally.

On the other hand, the Court said: * Where the compi-
lation author adds no written expression but rather lets
the facts speak for themselves, the expressive element is
more elusive. The only conceivable expression is the
manner in which the compiler has selected and arranged
the facts. Thus, if the selection and arrangement are
original, these elements of the work are eligible for
copyright protection... This inevitably means that the
copyright in a factual compilation is thin.”

The “thin" protection available to compilations that
meet the standards of originality required by the copyright
law “will be of concern to the information industry,” the
ITA said in a news release commenting on the March 27
Supreme Court decision. * Today's decision clearly estab-
lishes the existence of copyright protection for most com-
mercially valuable databases; the strength of that protec-
tion remains to be decided in future cases, or perhaps, by
legislative action.”

3

IPA Congress Will Launch
Copyright Campaign

Publishers and key copyright specialists will meet and
map stragegies for impressing the public and governments
with the economic and cultural importance of healthy
copyright industries and hamessing a broad alliance of
interest groups to effective enforcement of modern
copyright laws.

The week-long Congress, to be held from January 27 to
February 2, 1992, will also focus on the publisher's status
in the copyright system. This will involve discussions of
contracts between authors and publishers, model agree-
ments for electronic products and manuscripts, publisher's
rights, licensing of territorial market rights, destination
rights and the challenges of new technologies — notably
bringing electronic copying under control and copyright
protection in the digital library.
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The Delegation of the International Committee of the Red
Cross (ICRC) in Tel-Aviv presents its compliments to His
Excellency, the Honourable Mr. D. Meridor, Minister of
Justice, and hereby wishes to present a copy of a report sent
to His Excellency, the Honourable Mr. I. Shamir, Prime
Minister of the State of Israel, by Mr. J. de Courten,
Director of Operations.

pue to the importance
it necessary to send
of Foreign Affairs,

of the report, the ICRC Delegation felt
copies also to the Honourable Ministers
pefense and Police.

Mr. de Courten would be honoured to be granted
with His Excellency, the Honourable Mr.

an audience
D. Meridor, during

his forthcoming visi

t to Israel (8 - 11 December 19890), to

discuss the ICRC human

jtarian activities in the area. The

ICRC has forwarded this

information to the Division of

International Organizations

of the Ministry of Foreign

Affairs, for the necessary arrangements.

The Delegation of the International Committee of the Red
Cross in Tel-Aviv avails itself of this opportunity to renew
to His Excellency, the Honourable Mr. D. Meridor, Minister of
Justice, the assurance of its highest consideration.

Tel-Aviv, 21 November 1990

His Excellency
The Honourable
Mr. D, Merldor
Minister of Justice
Ministry of Justice

JERUSALEM

ce: Ms., T. D, Gaulan, Director Human Rights and International

Relations

1F5.HaymﬂﬂnsnnctEBAEB,TeLva . Tel 03-245286 » Fax 03-5440370 - Telex 342238




COMITE INTERNATIONAL DE LA CROIX-ROUGE

Geneva, 24 October 1990

8ir,

Further to various discussions held with the Israeli
authorities, I am enclosing a comprehensive report
summarizing the findings made by the International Committee
of the Red Cr ss (ICRC) during its visits to detainees under
interrogation in prisons, military detention centres and
police stations.

The conclusions of this report are self-explanatory: urgent
measures are required to put an end to certain methods of
interrogation which the ICRC considers unwarranted and to
improve material conditions of detention in the investigation
sections. The ICRC expects that its recommendations based on
strictly humanitarian considerations and listed at the end of
the report, will be implemented in order to improve the
situation.

His Excellency
Mr. Itzhak Shamir
Prime Minister of the State of Israel

JERUSALEM




The ICRC particulnrly stresses the need to ensure that
co-detainees are not used to interrogate newly arrested
persons or to compel detainees to collaborate.

Another crucial matter, already mentioned in past reports and
discussions at the highest level, is the duration of
detention in interrogation sections, which should not exceed
the minimum time required for legal proceedings. or A& maximum
of 2B days, in conformity with the commitments already
undertaken.

1 am confident that the ICRC's findings and recommendations
will be carefully studied and implemented. In the same spirit
of an efficient cooperation, I would like to have, in the
next future, discussions in depth on the same subjects with
concerned members of your Government.

I have the honour to remain, Bir,

Yours Very respectfully,

Ay ol

Jean de Courten
Director of Operations




CONFIDENTIAL

REPORT ON TREATMENT OF DETAINEES

DURING INVESTIGATION

{1 January to 30 June 1990)

#F 2 & ® & ® & #F B B B B B B W

"Thie confidential report is intended only for the authorities
to which it is submitted. It must not be published, in full or
in part, without the agreement of the Imternational Committee

af the Red Croes".
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INTRODUCTION

The International Committee of the Red Cross (ICRC) has had
access to detainees under investigation since 1969. In 1877, an
agreement was concluded between Lhe ICRC and the State of Israel,
establishing the framework for ICRC activities in this very
important field. The agreement was amended in 1979.

The aim of ICRC visits is to ascertain the conditions of
detention and treatment of detainees, in order Lo submit to the
authorities concerned any suggestions it considers necessary to
improve such conditions and treatment on humanitarian grounds.

This report covers the period from 1 January to 30 June 1990. Its
findings for this period are very similar to those of previous
periods.

The visits were carried out in the following places of detention:

Prisons: Ashkelon, Gaza, Hebron, Jenin, Nablus, Ramallah;

Police stations: Jerusalem Internment Centre, Kishon, Petah
Tigva;

Military detention centres: Dahariyeh, Far'a, Hof, Khan Yunis,
Tulkarem.

With the exception of Far'a, the military detention centres
(MDCs) and their investigation sections were set up to deal with
the sharp increase in the number of arrests since the beginning
of 1988.

During the period under review, 1,665 detainees were notifled as
being under interrogation, of whom 1,128 could be visited by the
ICRC, the others having been either released or transferred to
general sections before the ICRC visit.

As the ICRC is not allowed to visit the premises where the
detainees are held, the findings of this report are based on
concordant and credible allegations made by more than 1,000
detainees. These allegations moreover frequently substantiated
the general impression the delegates derived from the detainees'
physical and psychological state.

The ICRC wishes to thank the Israell Authoritles for the
facilities granted to its delegates and sincerely hopes that its
recommendations for improvements on humanitarian grounds will be
taken into account. Failure to do so would render these
facilities meaningless.



L. IMPLEMENTATION OF THE 1979 AGREEMENT

ICRC wvisits rely on notifications of arrest from the Israeli_
Authorities, which should be given within 12 days of the arrest,
according to the 1979 Agreement, while the visits themselves
should take place within 14 days. The Israeli Authoritiea’
interpretation of the above deadlines has always been restrictive
and understood as on the 12th and 14th day, respectively, instead
of within 12 oer 14 days.

In 198B-19B9 a serious detericoration in both the quality of data
provided and the time-lapse before actual notification hampered
the ICRC in its efforts to gain extensive access to detainees
under investigation. The ICRC was pleased to note that in the
first six months of 1990 there was a substantial improvement in
this respect. Nonetheless, the ICRC is not in a position to state
that it had access to all detainees under investigation covered
by the 1979 Agreement, for the following reasons: the ICRC has to
rely solely on notifications to carry out its visits; it does not
have access to the premises where the detainees are held: and
restrictions are placed on the freguency of its visits to Far'a
where a large number of detainees under investigation are kept.
Moreover, confusion still remains as to who is subject to
notification among the detainees under investigation originating
from East Jerusalem.

In 1986 and 1987, two comprehensive reports were handed over to
the Israeli Authorities. Since then, many representations, both
written and oral, have been made at different levels, and
numerous allegations regarding the ill-treatment of individual
cases have been reported to the authorities for inquiry, in
conformity with Article 3 of the 1979 Agreement. The ICRC
deplores that, as shown below, most of these allegations have not
been followed up by the Authorities.

YEAR ALLEGATIONS REPLIES PERCENTAGE AVERAGE
REPORTED RECEIVED PERIOD BETWEEN
ALLEG. AND REPLY

1987 39 9 23% 4.5 months
1988 66 19 29% 14.5 months
1989 50 30 60% 11 months
01.01 to 7 2 29% 4.5 months
30.06 1990 — —

162 60

Although there were some improvements in the number of inquiry
results and the average response time in 1989 and 1990, it must
be emphasized that with regard to the 1979 Agreement, which
states that "the ICRC will be promptly informed, in writing, of
the findings and conclusions of each such inquiry”, the present
situation remains unsatisfactory.



Considering the harsh treatment currently experienced by
detainees under investigation, it appears that the inquiries have
not been conducted with sufficient thoroughness. Out of 60
replies received between 1987 and mid-1990, only one recognized
that ill-treatment might indeed have occurred and that measures
would be taken.

Unfortunately, the ICRC's communications and recommendations have
met with very little positive response on the part of the Israelil
Authorities. No significant measures have been implemented to
prevent the recurrence of serious inclidents, ill-treatment or
unnecessary pressures brought to bear on detainees in
interrogation sections. Nor have steps been Laken to improve the
general conditions of detention in these sections or speed up the
transfer of detainees to general sectlons.

IT1. INVESTIGATION METHODS

2.1 General characteristics of investigation methods

The investigations are carried out in three successlive phases.

The first phase starts with the conditioning of arrested persons.
This may last from a few hours to about four days.

During this phase, detainees are forced to stay in one position,
for hours if not days, and are often prevented from satisfying
their basic needs (sleep, food, access to tollets). Most of the
time the detainees are handcuffed with hoods over their heads.

The second phase consists of active interrogation, which means a .
succession of interrogation sessions alternating with waiting
periods spent either in fixed positions - sometimes in

cupboard-size spaces - or in confinement cells. At this stage

also, there have been reports of detainees being prevented from
sleeping or having access to food and to the Ltollets.

The third phase starts once the detainees have made a confession,
even though they might be called in for further investigatlion.
This period - durlng which detainees usually share cells - may
last for weeks, if not months, before they are transferred Lo
general sections. At this stage food is provided regularly three
times a day, and detainees are to some extent allowed to satisfy
other basic needs, such as sleep and having access to toilets and
washing facilities.




The investigation methods used involve a mixture of direct and
jndirect pressure, mostly consisting 1in:

- physical pressure;

- psychological pressure;

. prestrictions on satisfying basic needs;

- interference by detainees collaborating with the authorities;
- harsh general conditions of detention.

The simultaneous imposition of these forms of pressure makes the
investigation period appear as a process intended to destabilize
and generally weaken the detainees, thus gradually breaking down
thelr resistance - each jndividual method increasing the impact
of the others.

It must nevertheless be emphasized that the treatment described
below is applied with varying degrees of intensity and diversity.

In this regard, physical pressure appears to have been more
intensive and systematic in the investigation sections of MDCs,
and in Jerusalem Internment Centre, all places where persons are
detained under interrogation for comparatively shorter perlods.

The interrogation process in the investigation sections of the
prisons has been reported as using to a larger extent
combinations of all the methods, with a wider involvement of the
time factor.

2.2 Physical jll-treatment

2.2.1 Waiting periods

The physical ill-treatment imposed on detainees started with
fixed positioning, which is characteristic of the waiting
periods. It took place before the active interrogation, as well
as between sessions of interrogation.

The detainees were made to stand, to sit, to squat or to kneel
for periods ranging from hours up to three or four days.
Handcuffed and blindfolded or hooded, they had to stay with their
faces or backs to a wall, sometimes handcuffed to an iron bar, a
pipe or a door. Fixed positionlng could take place inside or
outside, whatever the climatic conditions.

Long stays in cupboard-slized spaces also occurred alternately,
during which the detainees who were handcuffed and at times
hooded could not move, whether sitting on a chair or not .




In Gaza prison, detainees were left in cold rooms for periods of
time ranging from half an hour to one or two days. The so-called
“fridge" is a room equipped with a powerful air-cooling sysiem
which maintains a very low temperature,

Waiting periods could also take place in the toilets, for hours
and even nights.

During fixed positioning, guards or soldiers frequently harassed
detainees with kicks and blows, thus preventing them from falling
asleep.

During the waiting periods, basic needs were hardly satisfied,
and often only after repeated requests had been made to the
guards.

ICRC delegates regularly interviewed detainees who where
exhausted, stiff all over and sometimes soaked through.

Fixed positioning and its duration must be regarded as serious
ill-treatment causing the detainees exhaustion, disorientation,
paln and humiliation.

2.2.2 Use of violence

Various types of physical ill-treatment were reported by the
detalnees:

- Blows and kicks all over the body, including the heart area,
kidneys, liver and genitals. Use of clubs, sticks or plastic
cables containing electric wires. The detalnees were at times
bound to a chair or lying on the floor with hands and legs
cuffed.

- Blows on wounded parts of the body, reported in Hebron in
particular.

- Banging the head against the wall, pulling of hair and beard.

- Simultanecus slaps on both ears ("telefono™), especlally in
Dahariyeh and Far'a.

- Karate-type blows on neck, chest and solar plexus.

- Squeezing and twisting the testicles and penis, larynx,
eyellids.

- Squeezing the hand with force, after pens or sticks have been
inserted in-between the fingers, particularly in Far'a,




- Beating the soles of the feet with a rigid stick ("falaka™),
particularly in Far'a.

- Strangulation until the detainee is on the brink of
suffocation, using bare hands, wet hoods or towels tightened
around the head and neck.

- Tying the detainee to a chair by his hands and feet and forecing
him to bend backwards for many minutes while blows are struck
on the stretched thigh muscles and on the genitals, or while
interrogators put their fingers in the detainee's eyes or
squeeze his throat, particularly in Tulkarem and Jenin.

- Forced knee-bends up to hundreds of consecutive times.

- Spitting on the face or in the mouth, particularly in Jenin and
the Jerusalem Internment Centre.

- Keeping the detainee standing wet and half-naked in front of an
air-cooler for hours (Gaza prlson and Nablus).

Detainees were sometimes forced to undergo interrogation with
various parts of the legs and arms tightly handcuffed.

Although physical ill-treatment seemed to have been administered
so as to leave no noticeable marks, on several occasions ICRC
delegates saw bruises on the ankles and wrists of some detainees
due to long and tight handcuffing, redness in the eyes, swollen
hands and feet, bumps on some detainees' skulls, bloodstains on
clothes. The detainees' clothes were frequently torn.

Detainees recently out of interrogation sessions showed extreme
fatigue, difficulty in walking and dizziness.

2.3 Fsychological pressure

Threats, intimidation and insults appeared to be used during all
phases of the interrogation period and in all investigation
sections concerned.

Insults were aimed at humiliating the detainees, their families,
their culture and religion. Insults with sexual connotations,
mainly referring to female next-of-kin, were the most common.
The most common threats reported were the following:

- being issued with an administrative mandate;

- raping the wife or the sister of the detainee;




- being deported out of the Occupied Territorlies;

- being kept for an indefinite period in the investigation
section;

- the destruction or sealing up of the family house.

other forms of threat or intimidation reported were:

. the arrest of other family members;

- being denounced LO the other detalnees as a ccllabﬁratcr:

- being prevented from seeing a lawyer;

- threat of wvarious forms of ill-treatment;

- killing the detainee;

. extension of warrant of arrest, as well as long-term sentence;

- threats to take photographs of the detainee in compromising
situations were reported in both Nablus and Jenin prisons;

Another kind of pressure was to confront the detainee with
members of his family in the course of the interrogation as a
means of provoking an emotional breakdown.

Other methods of destabilization consisted in giving false
information to the detainee, in particular news of the arrest or
expulsion of a family member or the destruction of the family
house.

Threats and intimidation were used not only for the purposes of
investigation but also with a view to inducing the detainees to
collaborate. In this regard, detainees visited by the ICRC
alleged having been put under considerable pressure, elther by
ways of threats, by exploiting health problems, or by making
promises such as reduced sentence, immediate release or diverse
material advantages.

1t should be noted that detained women underwent the same process

of investigation, with the exception of direct physical
ill-treatment.

2.4 Use of collaborators for interrogation purposes

Clear evidence has been gathered by the ICRC that detainees were
used to interrogate other detainees. This is entirely
unacceptable.




This method of wringing confessions from detainees has been
gaining ground. Detainees were usually informed that the
investigation was over and that they were being transferred to
the general section, either in the same place of detention or
elsewhere. In fact, they were taken to a cell of collaborators.
Less frequently a collaborator would be put in the cell of a
detainee under interrogation.

Means used by collaborators ranged from deception to threats and
violence. Various schemes were mounted by collaborating detainees
to obtain confessions as well as information. The detainees who
did not give in spontaneously were threatened, and sometimes
brutally ill-treated. The collaborators favoured the method of
pretending to be leaders of political organizations which needed
a written statement of the detainees' deeds, to prove their
activism to the organization. After these sessions, the deceived
detainees were brought to the official interrogators who were in
possession of thelr written confessions.

Certain detention centres have professional collaborators' cells,
housing mostly sentenced detainees: Ashkelon, Hebron, dJdenin,
Nablus, Ramallah and Far'a.

In this regard, special mention should be made of Ashkelon. What
was officially called the Investigation Section in this prison
appeared in fact to be a mere collaborators' section (section 7
or cell No. 30).
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The active investigation phase therefore appears as a comblined
treatment using exhaustion, deception, humiliation,
demoralization and pain in order to break the detainee's
resistance and obtain whatever is needed from him. Should this

not prove encugh, the pressure of time may be added, making the .

ordeal increasingly difficult to stand in the long run owing to
the harsh conditions of detention.

III. GENERAL CONDITIONS OF DETENTION

The ICRC wishes to draw attention to the fact that its delegates
have no access to the investigation sections. Nonetheless, it was
possible to establish a clear plcture of these sectlions after
numerous interviews with detainees.



3.1 Accommodation

The system for the detainees' accommodation was to move them from
isolation to overcrowded cells where the floor space per detainee
wWas on average one square meter.

Overcrowding seemed to be particularly severe in Jenin,
Dahariyeh, Hebron and Jerusalem Internment Centre. In Jenin,
overcrowding was apparently used as a deliberate form of
pressure, as some cells at times remained empty while others were
overcrowded. Some cells in Jenin were too small for the detainees
to lie down properly.

All the cells had small apertures, sometimes windows usually

covered with external lron sheeting or thick netting. Others,
like Fara'a and Jeruszalem Internment Centre, had only a =small
opening in the ceiling.

General complaints about inadequate ventilation were registered. .
Many detailnees complained about breathing difficulties in the
cells. Electric light was =said to be kept on all night.

The cells were said to be very cold in winter and very hot in
summer . Humidity was a general problem, particularly in the
Jerusalem Internment Centre, Jenin and Dahariyeh. Cells equipped
with Turkish tollets were reported to have stagnant water on the
floor in Jenin and Jerusalem Internment Centre.

There were no beds in the cells. In overcrowded cells, detainees
did not have a mattress each. The supply of blankets appeared to
be sufficient in summer but insufficient in winter.

3.2 Hygiene

Showers were generally granted once a week. Only in Ramallah uere.
detainees entitled to take two showers a week. At times, certain
detainees could be deprived of showers for up to three weeks. In
Far'a, only since June 1990 had detainees been able to take
showers on a weekly basis and during the daytime. In view of the
fact that it was the only opportunity for the detainees to wash
their clothes as well, the time allowed for showers was generally
reported as too short - between 3 and 10 minutes. Jerusalem
Internment Centre was a strlking exception: no showers were
granted there, although a shower had been installed in February
1990, and no scap was available.

In the cells without toilets plastic buckets were used, and
detainees were usually allowed to go to the toilets twice a day.
In Far'a, access to the toilets was granted irregularly and only
at night up to June 1990,




During the periods of fixed positioning, and especially while in
the cupboards, detainees were left to themselves for hours and
even days, so that they sometimes had to relieve themselves in
their clothing.

In most places the cells appeared to be dirty and foul smelling,
particularly in Far'a, Gaza and Jenin, and to an extreme extent
in the Jerusalem Internment Centre. Detainees complained about
lice and vermin. The lack of cleaning products and equipment was
general . Mattresses and blankets were rarely cleaned and were
thus dirty and foul smelling.

In some investigation sections such as Ramallah, Gaza prison and
Hof , the detainees were provided with uniforms. Otherwise, they
could receive spare clothes from their families only through
their lawyers or the ICRC, which in practice meant not before
earlier than two weeks after their arrest. In the Jerusalem
Internment Centre the clothes brought by the families were not
given to the detainees. It must be stressed that those who did
not receive clothes from their families or uniforms from the
detentlon centres were in the most unpleasant and humiliating
situation of remaining without a change of clothes during the
whole period spent in investigation sections.

3.3 Food

The supply of food was often scarce at the beginning of the
investigation period and some detainees received no food at all
for up to four days. Otherwise, meals were served three times a
day. The quantity and quality of the food seemed adequate in
general .

Few cells were equipped with water taps. The detainees had
plastic bottles and depended on the guards for their
replenishing.

Some cases of detainees left without water and therefore forced

to drink from the toilets were registered in the Jerusalem
Internment Centre and Petah Tigva.

3.4 Time outdoors

The detainees were never allowed outdoors whatever the period
spent in the investigation sections.

3.5 Family visits

Detainees in investigation sections were not allowed to have
family visits.
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3.6. Recreational items

None. The detainees were not allowed any activity whatsoever,
however long they spent in the investigation sections. In
violation of Article 76(3) of the Fourth Geneva Convention,
copies of the Koran and the Bible were forbidden.

3.7 Medlcal care

Upon admisslion to the investigation sections, new detainees
underwent a medical examination by a nurse and/or a doctor, and
individual files were opened.

On the whole, serious illnesses were adequately treated. When
necessary, patients were taken to hospital. As for the frequent
physical disorders generated by the investigation system, .
detainees seemed to be mostly provided with pain-killer such as
"Acamol” and given the advice to drink water. Detainees

considered the medical staff not to be sufficiently independent

from the investigation system. This perception often prevented

the patients from establishing the necessary relation of

confidence between them and the doctor.

3.8 Behavliour of the guards

Rough behaviour of the guards was commonly reported. Insults,
threats and beatings were also said to occur, particularly in
Gaza prison, Jenin and Nablus, as well as in Jerusalem Internment
Centre and Petah Tigva. In Hebron, a clear deterioration in the
behaviour of the guards appeared in June 1990.

Complaints about guards banging on the doors of the cells at
night - thus preventing detainees from sleeping - were .
registered.

The detainees relled on the guards for all their basic
requirements, namely access to sanitary facilities, food, medical
care or just a cigarette, Often, guards tended to abuse their
authority by compelling them to beg several times before granting
what was due to them.

3.9 Judicial guarantees

On arrest, detainees were not informed of their rights.

Restriction of access to lawyers was noted as a general problem,
particularly in Far'a and Hof.




Although located on Israeli soil, Kishon and Petah Tigva police
stations were repeatedly used as detention places for detainees
under investigation. This is not only a violation of Article
76(1) of the Fourth Geneva Convention, which stipulates that
protected persons accused of offences shall be detained in the
occupied territory, but it also makes the work of lawyers from
the Occupied Territories more difficult in such places.

Detainees originating from East Jerusalem and facing certain
charges, e.g., stone throwing or other violations of the Public
Order, were not notified to the ICRC, which therefore did not
have access to them. The Israeli Authorities considered them as
“"common law"” detainees.

Detainees appearing before a Judge for the renewal of their
detention warrant were regularly deprived of the possibility of
being assisted by their lawyers. Detention warrants were extended
for periods ranging from fifteen to ninety, and in certain cases .
hundred and twenty days, particularly in Gaza. This new trend

could only aggravate the general feeling of insecurity among the
detainees,

Nearly all the detainees said that they were presented with
confession sheets written in Hebrew and only orally translated
into Arabic. Many detainees were convinced that the text was not
translated to them in full.

In Hof especially, detainees complained that they had been forced
by the interrogators to put their fingerprints on a charge sheet;
they saild that they had neither committed nor confessed to the
charges brought against them.

Iv. LENGTH OF DETENTION IN INVESTIGATION SECTIONS

The problem of prolonged detention in investigation sections grew .
more acute over the period under review and became a key issue
for an increasing number of detainees.

In 1989, periods of 30, 40 and up to 50 days in the investigation
sections of the detention centres - the prisons more especlilally,
as well as Petah Tigqva police station - were not uncommon, but no
detainees were reported to have spent more than two months before
being transferred to general sections and gailning access to the
usual standard conditions of detention.

In the first six months of 1990, an increasing number of
detainees remained three or even four months in investigation
sections. Statistical data are the following:




Out of the 1,665 detainees:

- 65% spent less than 28 days
- 35% spent more than 28 days in investigation sections.

In the most extreme case, a detainee was still held in the
investigation section at the end of June 1990, although he had
been arrested 133 days before.

It must be stressed that on the basis of these data, more than
one third (35%) of the detainees notified to the ICRC as being
under investigation, namely more than half (52%) of the detainees
the ICRC could actually visit, had spent more than 28 days during
the first six months of 1990 in an investigation section, thus
being deprived of the minimum standard facilities.

This is a clear and repeated violation of the Agreement between
the ICRC and the Israeli Authorities stating that detainees shall
be transferred “to the general wings after a perliod not exceeding
four weeks of detention, except where imperative or absolute
military security or necessity so requires”.

In view of the above, such prolonged detention in the
investigation sections is a breach of the Agreement, even the
escape clause,

This issue concerns mainly the investigation sections of the
prisons. Nonetheless, repeated oral and written representations
have been made regarding Far'a Military Detention Centre. More
recently, Petah Tigqva police station has also been keeping
detainees in the investigation sections for unusually long
periods.

The problem of lengthy detention in investigation sections has
been occurring for many years, and the ICRC has repeatedly urged
the Israeli Authorities to abide by the 28-day clause.

The constant justification given to the ICRC has been the lack of
room in the general sections. This explanation is not acceptable,
as many detainees are transferred there not only before 28 days,
but even before 14 days following their arrest. Moreover, since
the beginning of 1988, tens of thousands of persons have been
arrested and taken directly to general sections.

Lack of room therefore does not justify keeping detalinees in
investigation sections for months.

In the course of its many interviews with detainees, the ICRC has
in fact noticed that there is often a link between long periods
of detention in investigation sectlons and pressure to
collaborate. Detainees were allegedly put under pressure until




they gave in. In case of refusal, they were kept in investligation
sections long enough to be suspected of collaboration. Some
detainees therefore end up in so-called "“protected” sections or,
when they are at last transferred to a general section, their
lives may well be in danger.

N CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

In view of the foregoing, it appears that every aspect of 1life in
the investigation sections is part of a well-established system
intended to break down the detainees' resistance. The system has
three goals, namely confession, Intelligence information and
collaboration. It is not up to the ICRC to express any Jjudgement
on these goals as such, but on the methods used to achieve them.
From this point of view, the investigation period is a
combination of elements resulting in crushing and relentless
pressure and very little humanity. The mere fact that the ICRC
has failed to obtain permission to provide the detalnees with
copies of the Koran and the Bible bears witness to the Fact that
there is a will to bring relentless pressure to bear on them.

Persons brought under investigation are from the outset
considered gullty and not presumed to be innocent, as they should
be.

The lnvestlgation system in use leaves the way open to extortion
of confessions; the existence of a legal procedure against such
extortion (Mishpat Zuta) does not in any way solve the problem,
since the interrogators deny any irregularity and the courts take
their word for it.

Pressure to collaborate is widely used in the Occupled
Territories. Detalnees are particularly vulnerable, since they
are at the mercy of their interrogators. This practice has
extremely serious physical, psychological and social
consequences, which become truly disastrous when detainees are
executed by their fellow inmates, iIf not by the clivilian
population after their release.

In conclusion, the numerous measures taken against detainees and
their simultaneous enforcement clearly violate the Fourth Geneva
Convention. Article 31 prohibits “"physical or moral coercion
agalnst protected persons, ln particular to obtain information”
from them, and Article 312 prohibits "any measure of such a
character as to cause physical suffering”. The ICRC alsoc wishes
to remind the Israell Authorities that “inhuman treatment...
wilfully causing great suffering...” is a grave breach under
Article 147 of the Fourth Geneva Convention.




The ICRC has repeatedly expressed its concern to the Israeli
Authorities. Their obj)ection has been that the ICRC delegates
were deceived by detainees seeking to discredit the Authorities.
The ICRC has gathered sufficient experience over the years
through thousands of interviews to consider that its assessment
of the situation corresponds to reality.

5.2 Recommendations

The ICRC strongly urges the Israeli Authorities to implement the
following changes without delay:

1. to abolish the methods of fixed positioning ("shabeh"),
confinement to “cupboards™ and toilets during waiting periods:

2. to forbid insults, threats and physical ill-treatment:

3. to forbid interrogation by co-detainees and the exertion of
pressure to induce detainees to collaborate:

4. to ensure that the investigation period does not exceed the
period required for legal proceedings and to respect the
clause of the Agreement stipulating that detainees shall be
transferred to general sections after a period not exceeding
four weeks following their arrest, so that they can benefit
from the standard rights to which they are entitled:

3. to improve material conditions of detention, that is:
- to prevent overcrowding in the cells,

- to provide better natural lighting and ventilation in the
cells,

- to improve hygiene in the cells and the cleanliness of .
mattresses and blankets,

- to improve personal hygiene by granting the detainees more
frequent access to the showers and toilets and by providing
them with changes of clothing and laundry facilities, with
Ssufficient time to wash their clothes:

6. to ensure proper behaviour on the part of the guards;

7. to allow the detainees to have copies of the Koran and the
Bible;




8. to improve the system of notification of arrest to the ICRC of
all persons originating from East Jerusalem and interrogated
for the same purposes as residents of the West Bank and the
Gaza Strip:

9. to cease detaining protected persons in places outside the
Occupled Territories.

As it did in its 1987 Report, the ICRC recommends Ehat the
Government of the State of Israel effect the necessary changes in

the methods used throughout the investigation process by the
interrogators of the General Security Services and of Military
Interrogation Units and that, in order to eliminate arbitrary .
behaviour, the Government prevent interrogators from encroaching
upon the prerogatives of other State bodies.
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